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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


From certified transcripts in our possesston. 


APPLICATION. 


§ 1. Fmr.—By Company’s Agent—Representation.—The 
policy was issued upon the survey of the agent of another 
company, and not upon the representation of the insured or her 
agent. Held, that the company was precluded from claiming 
any breach of warranty or fraudulent representation in the ap- 
plication upon which the policy was issued. 

Rowley vs. Empire Ins. Co., 3 Keyes, 557. 


Reynolds vs. The Commercial Fire Ins. Co.* 
Rep’d Jour’! p. 63. 


CONSTRUCTION. 


§ 2. Frre.—" xtra Hazardous Purposes.”—The policy 
provided that if the premises insured should, at any timc, be 
* Decision rendered March 27th, i872. To appear in 47 New York. 
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used for the purpose of any trade or occupation, denominated 
in the policy as specially hazardous, except as therein specially 
provided for, the policy should be void. Annexed to the policy 
was a classification of hazards, and among others were, “ extra 
hazardous,” and “specially hazardous.” “Hide, fat melting, 
slaughter and packing houses,” and also distilleries, were inclu- 
ded in the latter class. The policy also contained the following 
provision, in writing: ‘The above premises are privileged to be 
occupied as hide, fat melting, slaughter and packing houses, and 
stores and dwellings, and for other extra hazardous purposes.” 
Two of the buildings insured were used for distillery purposes, 
at the time of the fire. Held, that “the words in the policy ‘or 
other extra hazardous purposes,’ must be taken to mean pur- 
poses of the same class as those before specified, and the term 
‘extra hazardous’ must yield to the specification accordingly,” 
and that “legal principles and public policy demand that equiv- 
ocal language, especially if calculated to mislead the assured, 
shall be construed most strongly against those using the lan- 
guage and issuing the policies.” 


Cocheco M’f’g Co. vs. Whittier, 10 N. H., 305; Pindar vs. The Continen- 
tal Ins. Co., 38 N. Y., 366; 2 Kent’s Com., 557. 


“It is an elementary rule, that when there is an inconsistency 
in the written portion of a policy, and indeed of any contract, 
the written is to be preferred to the printed, as the attention 
of the parties is supposed to be more directly drawn to such 
parts as are written, than to the printed, which are used in all 
cases.” 

2 Parsons on Contracts, 576; 1 Arnould on Ins., 80. 

Held, also, that “the plaintiff had a right to use the premises 
for any specially hazardous purpose.” 

2 Parsons on Contracts, 501, note u. 


Reynolds vs The Commercial Fire Ins. Co. 
—$1. 


§ 8. Mariwe.—* To Use”—Port.—The policy contained a 
warranty that the schooner should not use ports in the British 
North American Provinces, except between the 15th day of May 
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and the 15th day of August. Held, that “‘to use’ means to 
employ, to hold, to occupy, to enjoy or take the benefit of, as 
of a chair, a book, a house, a harbor. In connection with the 
word ‘port’ it means to go into a harbor or haven for shelter, 
for commerce, or for pleasure, and to derive a benefit or advan- 
tage from its protection. Going near a harbor or port, sailing 
past, or going in the direction of it, is not a use of the port.” 


Snow et al. vs. The Columbian Ins. Co.* 
Rep’d Jour’! p. 53. N. Y. Com. A. 


DEPARTURE. 


§ 4. Mariwe.—Reasonable Time for.—The policies were 
issued on the 18th and 19th days of March upon the vessel, her 
tackle, apparel, and other furniture, “at and from New York to 
Havana.” It was stated in the applications that the vessel 
would sail “in a few days.” At the time the insurance was 
effected, the vessel was lying at a dock in the city of New 
York, fitting for sea, and repairs then making for that purpose 
were completed on the 6th of April. On the next day she 
went on a trial trip to Elizabethport, in the State of New Jer- 
sey, to test her engines and take in coal. Having taken in coal, 
she returned to New York on the next or second day, and on 
her return it was found that she needed further repairs, and that 
her coal was of poor quality. After the further repairs, she 
was taken in tow of another ‘steamer, on the 17th or 18th of 
April, to Jersey City, and on her passage there, was damaged 
by a collision with another boat. Having repaired this damage 
and taken in coal, she sailed for Havana on the 2d day of May, 
and on the next day, while prosecuting her voyage, was de- 
stroyed by fire. Held, that “the insurance covers the vessel 
while in port, preparing for her voyage. The rule is that 
such delay must be for a reasonable time only. As it is ex- 
pressed in another form, the departure must be in reasonable 
time,” and that there was not, as a matter of law and necessarily, 


* Decision rendered June Term, 1872. To appear in 48 N. Y. 
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a breach of the warranty that the vessel should sale is a few 
‘days. 

Fernandez et al. vs. Insurance Companies.* 

Rep’d Jour’! p. 41. N. Y. Com. A. 


NOTICE. 


§ 5. Fire.—Zffect and Extent of.—The agent of the in- 
sured informed the company, at the time the renewal policy 
was applied for, that he thought a change had occurred in the 
business, carried on in the premises, and referred them, for in- 
formation, to another company, that had recently made a survey 
of the property. Held, that “the statement of the agent, there- 
fore, that he thought a change of business had taken place, and 
a reference to where the facts could be ascertained, was equally 
effective as a notice of the very change that had been made. 
In such a case, whatever is notice enough to excite attention 
and put a party upon his guard, and call for inquiry, is notice 
of everything, to which such inquiry might have led.” 

2 Kent’s Com., 630, note 1; Kennedy vs. Green, 3 Myl. & Keen, 719. 


Reynolds vs. The Commercial Fire Ins. Co. 
—§ 1, 


POLICY. 


§ 6. Frre.— Waiver of Condition in—Premium—Agent— 
Evidence—tThe agent of the company, by his clerk, procured 
a renewal certificate for the plaintiffs, which they agreed to 
take, telling the clerk to keep it for them till the delivery of 
another policy, which he was to procure, when they would pay 
for both, and to this he assented, saying, “The money makes 
no difference.” “The original policy contained the following 
condition: ‘No insurance, whether original or continued, shall 
be considered as binding until the actual payment of the pre- 
mium.’” Held, that “Notwithstanding the condition in the 
original policy, that no insurance, whether original or contin- 
~* Decision rendered June, 1872. Toappearin48N.Y. 
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ued, should be considered binding, until the actual payment of 
the premium, it was still competent for the insurance company 
to disregard this condition, and upon any renewal of the policy, 
to waive, by parol, the payment in cash of the premium; and 
this waiver of payment could be shown by direct proof that 
credit was given or could be inferred from circumstances ; and 
the waiver could be by the company or any of its authorized 
agents. This is too well settled to be longer the subject of 
discussion or dispute.” 

Goit vs. The National Protective Ins. Co., 25 Barb., 189; The Trustees 
of the First Baptist Church vs. Brooklyn Fire Ins. Co., 19 N. Y., 305 ; Shel- 
don vs. The Atlantic F. & M. Ins. Co., 26 N. Y., 460; Wood vs. Pough- 


keepsie Mut. Ins. Co., 832 N. Y., 619; Boehen vs. Williamsburg City Ins. 
Co., 35 N. Y., 131. 


Bodine et al. vs. Exchange Fire Ins. Co.* 
Rep’d Jour’! p. 23. N. Y. Com. A. 


§ 7. Marine.— Avoidance of—Abandonment of Voyage.— 
The policies were issued on the 18th and 19th days of March. 
The insurance in each was upon the vessel, her tackle, apparel 
and other furniture, “at and from New York to Havana.” It 
was declared, in each policy, that the adventure should begin at 
and from New York, and should continue until the vessel should 
be safely arrived at Havana, and there moored twenty-four 
hours in good safety. The policies also contained the following 
provision: “And it shall and may be lawful for the said vessel, 
in her voyage, to proceed and sail to, touch and stay at any port 
or places, if thereunto obliged by stress of weather or other 
unavoidable accidents, without prejudice to this insurance.” At 
the time the insurance was effected the vessel was lying at the 
dock in the city of New York, fitting for sea, and repairs then 
making for that purpose were completed on the 6th of April. 
On the next day she went on a trial trip to Elizabethport in the 
State of New Jersey, from sixteen to twenty miles distant from 
New York, and not in the ordinary course to Havana, to test her 
engines and take in coal. Having taken in coal, she returned to 
New Yorkonthe next or second day, and after some further delays 
for repairs, sailed for Havana on the 2d day of May, and on the 
~* Decision rendered Sept. Term, 1872. Toappearin48N.Y. 
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a breach of the warranty that the vessel should sale is a few 
‘days. 

Fernandez et al. vs. Insurance Companies.* 

Rep’d Jour’ p. 41. N. Y. Com. A. 


NOTICE. 


§ 5. Fire.—Zfect and Extent of.—The agent of the in- 
sured informed the company, at the time the renewal policy 
was applied for, that he thought a change had occurred in the 
business, carried on in the premises, and referred them, for in- 
formation, to another company, that had recently made a survey 
of the property. Held, that “the statement of the agent, there- 
fore, that he thought a change of business had taken place, and 
a reference to where the facts could be ascertained, was equally 
effective as a notice of the very change that had been made. 
In such a case, whatever is notice enough to excite attention 


and put a party upon his guard, and call for inquiry, is notice 
of everything, to which such inquiry might have led.” 
2 Kent’s Com., 630, note 1; Kennedy vs. Green, 3 Myl. & Keen, 719. 
Reynolds vs. The Commercial Fire Ins. Co. 


oun § 1, 
POLICY. 


§ 6. Frme.— Waiver of Condition in—Premium—Agent— 
Ewvidence—The agent of the company, by his clerk, procured 
a renewal certificate for the plaintiffs, which they agreed to 
take, telling the clerk to keep it for them till the delivery of 
another policy, which he was to procure, when they would pay 
for both, and to this he assented, saying, “The money makes 
no difference.” “The original policy contained the following 
condition: ‘No insurance, whether original or continued, shall 
be considered as binding until the actual payment of the pre- 
mium.’” Held, that “Notwithstanding the condition in the 
original policy, that no insurance, whether original or contin- 
~ ® Decision rendered June, 1872. Toappearin48N.Y. 
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ued, should be considered binding, until the actual payment of 
the premium, it was still competent for the insurance company 
to disregard this condition, and upon any renewal of the policy, 
to waive, by parol, the payment in cash of the premium; and 
this waiver of payment could be shown by direct proof that 
credit was given or could be inferred from circumstances ; and 
the waiver could be by the company or any of its authorized 
agents. This is too well settled to be longer the subject of 
discussion or dispute.” 

Goit vs. The National Protective Ins. Co., 25 Barb., 189; The Trustees 
of the First Baptist Church vs. Brooklyn Fire Ins. Co., 19 N. Y., 305; Shel- 
don vs. The Atlantic F. & M. Ins. Co., 26 N. Y., 460; Wood vs. Pough- 


keepsie Mut. Ins. Co., 32 N. Y., 619; Boehen vs. Williamsburg City Ins. 
Co., 35 N. Y¥., 131. 


Bodine et al. vs. Exchange Fire Ins. Co.* 
Rep’d Jour’! p. 23. N. Y. Com. A. 


§ 7. Marine.— Avoidance of—Abandonment of Voyage.— 
The policies were issued on the 18th and 19th days of March. 
The insurance in each was upon the vessel, her tackle, apparel 
and other furniture, “at and from New York to Havana.” It 
was declared, in each policy, that the adventure should begin at 
and from New York, and should continue until the vessel should 
be safely arrived at Havana, and there moored twenty-four 
hours in good safety. The policies also contained the following 
provision: “And it shall and may be lawful for the said vessel, 
in her voyage, to proceed and sail to, touch and stay at any port 
or places, if thereunto obliged by stress of weather or other 
unavoidable accidents, without prejudice to this insurance.” At 
the time the insurance was effected the vessel was lying at the 
dock in the city of New York, fitting for sea, and repairs then 
making for that purpose were completed on the 6th of April. 
On the next day she went on a trial trip to Elizabethport in the 
State of New Jersey, from sixteen to twenty miles distant from 
New York, and not in the ordinary course to Havana, to test her 
engines and take in coal. Having taken in coal, she returned to 
New Yorkonthe next or second day, and after some further delays 
for repairs, sailed for Havana on the 2d day of May, and on the 
~® Decision rendered Sept. Term, 1872. Toappearin48N.Y. 
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next day, while prosecuting her voyage, was destroyed by fire. 
Held, that “assuming that the policies on the vessel insured 
continued in force till the sixth day of April, after their respect- 
ive dates, her trial trip to Elizabethport, on that day, avoided 
them and discharged the defendants from liability for any sub- 
sequent loss.” “That was a new, distinct, different and inter- 
mediate voyage, not in contemplation of the parties at the time 
their contract was made, and it operated as an abandonment of 
the voyage insured.” 

See 3 Kent, 5th Ed., 317; Parson’s Mercantile Law, p. 457. 


Fernandez et al. vs. Insurance Companies. 
—F§ 4. 


§ 8. Frre. —Construction of—* Extra Hazardous Pur- 
poses ””"—Inowledge of Company.—A clause in the policy, after 
enumerating several purposes for which the premises were priv- 
ileged to be used, closed with the words, “and for other extra 
hazardous purposes.” Two of the buildings insured were oc- 
cupied as a distillery at the time of the fire. The company 
were informed, when they issued the policy, of the fact that 
the premises were used for this purpose. In giving construc- 
tion to the term, “extra hazardous purposes,” it was Held, that 
“this knowledge is a circumstance proper to be considered, in 
determining the intention of the defendant, in the language em- 
ployed, and it does not conflict with the rule that parol evidence 
is inadmissible to vary the terms of written instruments.” 

Doe vs. Beynon, 12 Ad. & Ell., 431; Blundell vs. Gladstone, 12 Eng. 
Law & Eq., 52. 

Reynolds vs. The Commercial Fire Ins. Co. 
—$1. 


§ 9. Martne.—Avoidance of—Deviation.—The insurance 
was upon the vessel, her tackle, apparel and other furniture “at 
and from New York to Havana.” It was declared, in each pol- 
icy, that the adventure should begin at and from New York, and 
should continue until the vessel should be safely arrived at 
Havana, and there moored twenty-four hours in good safety. 
The policies also contained the following provision: “And it 
shall and may be lawful for the said vessel, in her voyage, to 
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proceed and sail to, touch and stay at any port or places, if 
thereunto obliged by stress of weather or other unavoidable 
accidents, without prejudice to this insurance.” The applica- 
tions stated that the vessel would sail in a few days. At the 
time the insurance was effected, the vessel was lying at a dock 
in the city of New York, fitting for sea, and when repairs, then 
making for that purpose, were completed, she went on a trial 
trip to Elizabethport, to test her engines and take in coal. On 
her return to New York, after making further repairs, that were 
found necessary, she proceeded upon her voyage to Havana, 
and was destroyed by fire before reaching that place. LEliza- 
bethport is in the State of New Jersey, from sixteen to twenty 
miles distant from New York, and not in the ordinary course to 
Havana. Held, that “the law is firmly settled that a deviation 
from the voyage, limited in the policy, unless compelled by ne- 
cessity, avoids the policy. It matters not how short may be the 
deviation, nor how harmless. Nor indeed does it aid that it 
should be shown that the alteration made a shorter and safer 
voyage, and thus was of positive advantage to the underwriter. 
The contract is to insure, upon a voyage between the points 
named in the regular and customary track. The moment the 
vessel, voluntarily and without necessity, departs from the due 
course of the voyage, the contract is at an end, and the under- 
writer is free from all responsibility.” 

8 Kent’s Com., 312; Smith’s Mer. Law 3 Amer. Ed., p. 459; Arnould 

Ins., 8354; Stevens vs. Com. Ins. Co., 26 N. Y., 402; Brown vs. Tayleur, 4 
Ad. and Ell., 241. 
Held, also that “when the vessel was at Elizabethport she was 
neither at New York nor on a voyage therefrom to Havana, aad 
consequently the policies had at that time ceased to protec! her, 
and nothing that subsequently occurred could restore the obli- 
gation of the underwriters, and again renew their liability with- 
out their consent,” and that “there was such a deviation frem 
the voyage insured as to discharge the defendants from thir 
liability under the policies.” : 


Fernandez et al. vs. Insurance Companies. 
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§ 10. Lire.—Marginal Clause—Premium.—The assured 
surrendered an endowment policy, on which he had paid two 
annual premiums, partly in cash and partly by two notes, and 
received from the company a paid-up policy in lieu thereof. 
The second policy contained the provision that if the assured 
should not pay the annual premiums, when due, the company 
should not be liable for the payment of the sum insured. The 
following memorandum was also written upon the margin of the 
policy: “This policy is conditioned on the interest on two 
notes, given in part payment for two premiums paid on No. 
10,603, being paid in advance.” Held, that these words entered 
upon the margin of the policy, “must be treated as a part of 
the policy, and the same effect given to them, in determining 
the character and conditions of the policy, as would be given to 
them if they had been inserted in the body of the instrument. 
The rule that entries, so made upon the margin of an instrument, 


are to be regarded as a part of it, has long been settled in this 
State and elsewhere, and is not now seriously controverted in 
the case.” 


Graham vs. Stevens, 34 Vt., 166; 57 Me., 170. 
Held, also, that “the consideration of this policy was the pre- 
mium, which had been paid upon the first, and as such premium 
was in fact paid by the two notes referred to, the defendants 
sought to make this policy conditional upon the payment of the 
interest annually, and in advance, upon those two notes. This 
object we think was fully accomplished by the memorandum 
upon the margin.” 

Patch et al. vs. The Phenix Mut. Life Ins. Co.* 

Rep’d. Jour'l p. 36. Vr. 8. C. 


§ 11. Marme.—Avoidance of—Intention— Use of Port.— 
On the 9th of September the company insured the schooner, 
then lying in the port of Boston, for the term of one year. 
The policy contained the following clause: “Warranted not to 
use ports in the continent of Europe, north of Hamburg, nor 
to go east of Navarino, in the Mediterranean, during the period 

* Decision rendered February Term, 1872. To appear in 44 Vt. 
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insured ; nor ports on the continent of Europe, north of ant- 
werp, between first November and first March; nor ports in the 
British North American Provinces, except between the fifteenth 
day of May and the fifteenth day of August.” On the 20th of 
September the schooner sailed from Boston, in ballast and stores, 
bound for the port of Lingan, in the island of Cape Breton, in 
the provinte of Nova Scotia, one of the British North American 
Provinces, for the purpose of taking in a cargo of coals, and on 
the 24th of September, when within about fifty miles of the 
port of Lingan, and while prosecuting the voyage, was wrecked 
and totally lost. Held, that “to sail towards a port and to come 
within fifty miles of it, is not, within any sense of the term, to 
use it. This is not claimed, but it is claimed that the intention 
to use is as much a violation of the policy as the actual use of 
the port. This claim is not founded in reason or authority. A 
mere intention to violate a policy can never have the effect of 
an actual violation. The vessel at the time of her loss was not 
sailing in forbidden waters, and so long as she had not actually 
reached a forbidden place, the unexecuted intention to reach 
one cannot avoid the policy.” 


N. Y. Firemen Ins. Co. vs. Lawrence, 14 John., 46; Maine Ins. Co. vs. 
Tucker, 3 Cranch, 357. 


Snow et al. vs. The Columbian Ins. Co. 
—=§8 


PREMIUM. 


§ 12. Marme.—And Risk—Divisibility of.—By their 
policies the companies insured the vessel, her tackle, apparel 
and other furniture, “at and from New York to Havana.” It was 
declared in each policy that the adventure should begin at and 
from New York and should continue until the vessel should be 
safely arrived at Havana, and there moored twenty-four hours 
in good safety. The applications stated that the vessel would 
sail “in a few days.” At the time the insurance was effected 
the vessel was lying at a dock in the city of New York, fitting 
for sea, and repairs were then making for that purpose. Held, 
that “a continuous and indivisible risk was contemplated, and 
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for that, one single premium was fixed and agreed to be paid. 
There was no division or apportionment of that premium appli- 
cable to separate and distinct risks, one having reference to the 
vessel, during her stay at New York, and the other to perils af- 
ter her departure.” __ 


Fernandez et al. vs. Insurance Companies. 
—$4. 


§ 13. Frre.— Waiver of Pre-payment— Authority of Agent 
and Agent’s Clerk.—The original policy was issued to the plain- 
tiffs, through John Whelp, an agent of the company, and his name 
was indorsed uponit. The day after the policy expired, Charles 
Whelp, his son, called upon the company and obtained a renewal 
certificate for the plaintiffs, for one year from the expiration of the 
original policy, which one of the plaintiffs agreed to take, telling 
him to keep it for them, till the delivery of another policy, which 
he was to procure, when they would pay him for both. To 
this he assented, saying, “The money makes no difference.” 
The original policy contained the following condition: “No 
insurance, whether original or continued, shall be considered as 
binding, until the actual payment of the premium.” Charles 
Whelp acted as his father’s clerk and assistant, and had been in 
the habit of receiving such renewals from the company, and had 
frequently, with the knowledge and assent of his father, deliv- 
ered them to the parties without exacting pre-payment of the 
premiums. Held, that John Whelp had all the powers of or- 
dinary insurance agents, and that it was just as competent for 
him to waive the condition of pre-payment, as for any other 
officer or agent of the company, and that it must be inferred 
that Charles Whelp was authorized by his father to deliver 
renewal certificates, and waive the pre-payment of the premi- 
ums. Held, also, that “the agency of John Whelp was not 
such as to require his personal attention to all the details of the 
business intrusted to him,” and that “an insurance agent can 
authorize his clerk to contract for risks, to deliver policies, to 
collect premiums and to take payments of premiums in cash or 
securities, and to give credit for premiums or to demand cash— 
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and the act of the clerk, in all such cases, is the act of the agent, 
and binds the company just as effectually as if it were done by 
the agent in person. The maxim of delegatus non potest dele- 
gare does not apply in such a case.” 

Bodine et al. vs. Exchange Fire Ins. Co. 


PREMIUM NOTES. 


§14. Lire—Annual Payment of—Construction of Policy.— 
The assured surrendered an endowment policy, on which he had 
paid two annual premiums, partly in cash and partly by two notes, 
and received from the company a paid-up policy in lieu thereof. 
The second policy contained the provision, that if the assured 
should not pay the annual premiums, when due, the company 
should not be liable for the payment of the sum insured, or any 
part thereof. The following memorandum was also written 
upon the margin of the policy: “This policy is conditioned 
on the interest on two notes, given in part payment for two 
premiums paid on No. 10,603, being paid in advance.” At the 
time of the surrender, the interest on the notes was paid for a 
year in advance. No further interest was paid, and the assured 
died more than three and a half years after the second policy 
‘was issued. It was claimed that the conditions of the memo- 
randum were complied with when the interest was paid in ad- 
vance, for the first year. Held, that “the interest upon the notes 
becomes practically a premium upon the policy, payable annu- 
ally in advance; and on failure to pay the same the company 
ceases to be liable, and the policy is forfeited. As in this case 
such interest or premium was not paid, according to the terms 
of the policy, the plaintiffs cannot recover thereon.” 

Baker vs. Ins. Cc., 43 N. Y., 283; Pitt vs. Ins. Co., 100 Mass., 500. 
Patch et al. vs. The Phenix Mut. Life Ins. Co. 


=f 10, 
WARRANTY. 


§ 15. Mariwe.— Use of Port—Principles of Construction.— 
The policy contained the following clause: “Warranted not to 
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use ports on the continent of Europe, north of Hamburg, nor to 
go east of Navarino, in the Mediterranean, during the period 
insured ; nor ports of the continent of Europe, north of Ant- 
werp, between first November and first March ; nor ports in the 
British North American Provinces, except between the fifteenth 
day of May and the fifteenth day of August.” On the 20th of 
September the schooner sailed from Boston for the port of Lin- 
gan, in the island of Cape Breton, within the British North 
American Provinces, for the purpose of taking in a cargo of 
coals. On the 24th of September, when within about fifty 
miles of the port of Lingan, and while prosecuting the voyage, 
she was wrecked and totally lost. Held, that “warranties must 
be strictly and perfectly complied with. It is not enough that 
they be substantially complied with. The compliance must be 
full and complete, though not necessarily literal.” 
Phillips Ins., §§ 762 and 766. 
Held, also, that “the underwriters deemed it sufficient to pro- 
hibit the use of the forbidden ports, and we cannot give the 
language used, a broader signification than its ordinary and plain 
meaning requires. If, after applying the ordinary canons of 
construction, the meaning remains in doubt, the doubt must be 
construed against the underwriters, who wrote the policy, and 
adopted the language which creates the doubt.” There was no 
breach of the warranty by the assured. 
Snow et al vs. The Columbian Ins. Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF IOWA, 


SEPTEMBER TERM, 1872. 


Appeal from Des Moines District Court. 


JOSEPH MICKEY, Appellee, 


vs. 


THE BURLINGTON INS. CO., Appellant.* 


The insured, in the application, which was made part of the policy, in answer to a 
question, stated that his stoves and pipes were well secured, and that he would en- 
gage to keep them so. The pipe of a stove passed through the floor of a chamber 
and thence into a flue. The wife of the insured, intending to remove the stove, 
took down the pipe in the chamber and placed a bed over the hole in the floor 
through which the pipe had passed, but neglected to remove the stove. After- 
wards, forgetting that the pipe had been removed, she caused a fire to be built in 
the stove. The fire was communicated to the bed, and the house was consumed. 

The insured was obliged to keep the pipe in such condition, and to exercise toward 
it such care as a man of ordinary prudence would exercise for the protection of 
his property. 

The covenant in the policy did not bind the insured to keep the pipe well secured 
when not in use, nor did it forbid the temporary removal of the pipe at a time the 
stove was not in use. 


The loss of the property resulted from a negligent attempt to use the stove and the 
company is liable for the loss, 

Insurance on land covers losses occasioned by the mere fault and negligence of the 
assured and his servants, unaffected by any fraud or design, but it will not cover 
reckless or inexcusable negligence on the part of the assured, the consequences of 
which must have been palpably obvious to him at the time. 


* Decision rendered Oct, 10th, 1872, Statement of the case by C. Linderman, Clerk 
Supreme Court, Iowa 
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The testimony of the insured and his wife that it was the custom in the summer time 
to remove the stove from the room where it was used and that it was not intended 
or expected that a fire would be placed in the stove after the removal of the pipe 
was properly admitted on the trial. 


The -_ provided that no suit should be sustained unless brought within 6 months 
after the loss. Held, that the jury were properly instructed that if the insured 
delayed bringing suit until after the expiration of six months, in consequence of 
inducements held out by the company’s officers, causing him to believe that the 
loss would be paid without suit, that would operate to remove the bar created by 
the condition of the policy. 


On trial the defendant introduced in evidence an affidavit of the plaintiff, setting 
forth the facts connected with the loss. Held, that the plaintiff was properly al- 
lowed to explain the circumstances under which it was given, and to state that he 
did not understand the defendant’s purpose in demanding it. 


It was competent for the company to waive the required promptness in the proof of 
loss, and if proof was afterwards submitted, which it promised to consider, agree- 
ing to notify the plaintiff of the result, this action would estop it from pleading the 
delay, either in making the proof or commencing the suit. 


The court is not required to submit improper questions to a jury because requested 
to do so by a party, nor to give such as are proper in substance in the precise form 
in which they are presented by counsel. 


Questions to which no exceptions were taken in the court below, cannot be reviewed 
by this court. 


Dissenting Opinion.—The use of the stove was a most palpable breach of the plain- 
tiff’s agreement, and released the defendant from its obligation to pay any portion 
of the insurance. 


Action upon a policy of insurance against loss by fire, upon the 
dwelling house and household furniture of plaintiff. By stipulation 
in the policy, the application of plaintiff for insurance and the survey 
of the premises are made parts of the instrument with a warranty on 
the part of the insured. A condition of the contract required the as- 
sured, in case of loss, to give “forthwith” notice thereof and to ren- 
der as soon after as possible, a particular account of such loss, signed 
and sworn to by the assured, stating the existence of other insurance, 
if any, the actual cash value of the property, &c., and also to produce 
a certificate of a magistrate, notary public or commissioner of deeds 
that he has examined the circumstances attending the loss, &c., and 
believes the assured has without fraud sustained loss in an amount to 
be named. Another condition provides that no suit shall be sustained 
unless it be brought within six months after the occurrence of the 
loss, and that in case an action should be brought after that time, ‘it 
shall be taken and deemed as conclusive evidence against the validity 
of such claim, any statute of limitation to the contrary notwithstand- 
ing.” 

The application of the plaintiff for insurance contained the follow- 
ing interrogatory and answer: ‘Are your chimncys, fire-places, fire- 
boards, stoves and pipes all well secured, and will you engage to keep 
them so?” Answer, ‘‘ Yes.” 

The special defenses to the action, set out in the answer and relied 
upon at the trial, are as follows: 
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1. Unreasonable delay in making proof of loss as required by the 
policy ; the loss having occurred July 7, 1870, the proof was made 
Oct. 24 following. The notice required by the terms of the policy, it 
is admitted, was given two days after the loss. 

2. The bar of the limitation fixed by the terms of the policy, the 
action having been commenced more than six months after the loss. 

3. Defective stove pipes kept by plaintiff in violation of the terms 
of the policy, by reason of which the property was destroyed by fire. 


Upon a trial to a jury there was a verdict and judgment for plaintiff. 
Defendant appeals. 


Newman & Biake, for Appellant. 
Hats & Batpwin, for Appellee. 


Beck, Cu. J. 


The facts in regard to the cause and origin of the fire which de- 
stroyed the property insured are not contested. They are as follows: 
The pipe of a stove used in the. house passed through the floor of an 
upper chamber, thence with an elbow into a flue built in the wall. 
This stove, not being required for use in the summer months, was 
usually removed. With the intention of removing it, the wife of 
plaintiff took down the pipe in the second story chamber and placed 
a bed over the hole in the floor through which the pipe passed, but 
she neglected to remove the stove. A few days after, a visitor com- 
plaining of the cold, the wife caused a fire to be built in the stove. 
This she did, forgetting that the pipe had been removed. The result 
was, fire communicated to the bed, and the house was consumed. 
This occurred in the month of July. There is no evidence that the 
act of the wife, causing a fire to be built in the stove, was with the 
intention of destroying the house, but was simply done through neg- 
ligence and forgetfulness. 

I. It is claimed that the removal of the stove pipe was a breach of 
the covenant of the application, which by its terms became a condi- 
tion of the policy, to keep the stoves and pipes well secured, and that 
the policy is thereby defeated, and recovery cannot be had thereon. 
This covenant bound plaintiff to keep the pipe ‘‘ well secured.” He 
was obliged thereby to keep it in such condition and to exercise to- 
ward it such care as a man of ordinary prudence would exercise for 
the protection of his property. The defendant was protected by this 
covenant from the effects of defective pipes and stoves. It did not 
bind plaintiff to keep them always up or constantly in use. He 
—2 
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could, if his comfort or convenience so required, remove them and 
dispense with their use. This would not increase the hazard of the 
risk, and it was not therefore in violation of the conditions of the 
policy. The contract was entered into with the implied assent of de- 
fendant that plaintiff should possess this right. Therefore, if in its 
exercise, the property was lost, defendant is liable. Does the act of 
plaintiff come under this rule? The pipe was removed preparatory to 
removing the stove—the use of both was intended to be dispensed 
with. The stove was put in a condition not to be used. Its use was 
just as much intended to be dispensed with as though it had been re- 
moved to another room, or into some out of the way place usually 
set apart as the receptacle of such things when not in use. Had it 
been so removed, and some one through negligence and thoughtless- 
ness should have kindled a fire therein, resulting in the destruction of 
the property, the defendant would have been liable, and this would 
have been so, as we shall presently see, if the act had been done by 
plaintiff, without fraud or intention to set the house on fire, or without 
such gross negligence as one with ordinary prudence under no circum- 
stances would fall into. The covenant under consideration does not 
bind plaintiff to keep the pipe well secured when not in use. If so, 
he could not take it down or remove it even temporarily. But it 
cannot be denied that, if, during a temporary suspension of the use 
of the stove and pipe for the purpose of repairs or the like, a fire 
should occur through negligence of the character above indicated, in 
the use of the stove, defendant would be liable for the loss. The case 
before us is not different in facts and principles. The use of the 
stove had been dispensed with; the pipe was partly removed, and a 
negligent attempt was made to use it, from which the loss of the 
property resulted. These views do not give assent to the doctrine 
that the covenants and warranties of plaintiff may be disregarded 
and not literally performed. But we simply maintain that the act of 
plaintiff in removing the pipe was not covered by the warranty. As 
all covenants between contracting parties, the undertaking of plaintiff 
to keep the stoves and pipe secured must be applied to the subject 
and time within the contemplation of the parties. It will not be ex- 
tended beyond these to the prejudice of the assured. We cannot so 
construe it that it will impose restrictions which are unreasonable. 
Peterson vs. The Miss. Valley Ins. Co., 24 Iowa, 494; Loud vs. Cit- 
izens’ Mut. Ins. Co., 2 Gray, 221; Sayles vs. N. Western Ins. Co., 
2 Curtis C. C., 610; Turley vs. N. A. Fire Ins. Co., 25 Wend., 374; 
Townsend vs. W. W. Ins. Co., 18 N. Y., 168 ; Gloucester M’f’g Co. 
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vs. Howard Fire Ins. Co., 5 Gray, 497; Troy F. Ins. Co. vs. Carpen- 
ter, 4 Wis., 20; Gates vs. Madison Co. Mut. Ins. Co., 1 Seld., 469; 
Hide vs. Bruce, 3 Doug., 213 ; Dobson vs. Southby, 1 Moody & Mal- 
kin, 90. 

We conclude that plaintiff’s warranty did not forbid the temporary 
removal of the pipe at a time the stove was not in use, such restric- 
tion not being within the contemplation of the parties. 

II. We are now brought to inquire as to the liability of defend- 
ant for the negligent acts of the insured and his wife. ‘The law upon 
this subject seems to be well settled. Story, J., in The Columbian 
Ins. Co. vs. Lawrence, 10 Pet., 507, remarks: ‘In relation to insur- 
ances against fire on land, the doctrine seems to have prevailed for a 
great length of time, that they cover losses occasioned by the mere 
fault and negligence of the assured and his servants, unaffected by 
any fraud or design.” This doctrine is recognized by the following 
authorities: Huckins vs. Peoples’ Mut. Ins. Co., 11 Foster, 238 ; St. 
John vs. Am. Ins. Co., 1 Duer, 371; Hynds et al. vs. Schenectady 
Co. Mut. Ins. Co., 16 Barb., 119; Gates vs. Madison Co. Mut. Ins. 
Co., 1 Seld., 469 ; Catlin vs. Springfield Fire Ins. Co., 1 Sumner C. 
C., 434; Mathews vs. Howard Ins. Co., 13 Barb., 234; 1 Phillips on 
Ins., § 1,096, and authorities cited. 

It has been held that this rule will not excuse extreme reckless 
and inexcusable negligence on the part of the assured, the conse- 
quences of which must have been palpably obvious to him at the time. 
Chandler vs. Worcester Mut. Fire Ins. Co., 3 Cush., 328. But this 
decision cannot be regarded as in conflict with the current of the 
authorities. The gross degree of negligence and its inexcusable 
character, coupled with the knowledge of its certain effects ought, it 
would seem to us, to raise a presumption that the party intended the 
obvious and necessary consequence of his act, which at the time was 
apparent to him. 

The principles above stated are substantially embodied in instruc- 
iions given to the jury. Others, requested by defendant and present- 
ing different doctrines, were refused by the court. These rulings are 
approved and need not be further noticed. 

III. The plaintiff was permitted, against the defendant’s objection, 
to show by his own testimony that it was the custom in his house, in 
the summer time, to take the stove, from which the fire was commu- 
nicated to the house, out of the room where it was used. Mrs. Mickey 
was also permitted to testify, against defendant’s objection, ‘that it 
was not intended or expected that a fire would be placed in the 
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stove after the removal of the pipe.” It is insisted that this evidence 
was improperly admitted on the ground, in the first instance, that 
private customs of a party to a contract do not enter therein, unless 
known to the other, and in the other case, that the intention or de- 
sign of one bound by contract to perform it, or not to break it, will 
not be a defense to a breach. 

But these principles are inapplicable to the ruling under considera- 
tion. The evidence was not admitted for the purposes stated in the 
objections of defendant’s counsel. As we have seen, it was proper to 
show that the act of plaintiff and his wife in removing the pipe and 
kindling the fire in the stove was not done with the intention of de- 
stroying the house, but in the ordinary course of their affairs, as they 
had always been conducted. In the first instance the evidence shows 
that the removing of the stove was in accord with a general practice, 
though negligently done in this case. The other evidence tends to es- 
tablish that the stove with the pipe removed was left standing without 
the intent of endangering the house. All this evidence shows the 
fire to have resulted from negligence and not through design, and was 
for that reason properly admitted. 

IV. The jury were directed by the court to the effect that if plain 
tiff delayed bringing suit until after the expiration of six months in 
consequence of inducements held out by defendant’s officers, causing 
him to believe that the loss would be paid or adjusted without suit, 
this would operate to remove the bar created by the condition of the 
policy requiring an action thereon to be brought within six months 
after the loss. This instruction is clearly correct. A course of 
conduct on the part of defendant or representations of its officers 
which would give reasonable ground upon which plaintiff did in fact 
base the belief that his claim would be settled, would estop defendant 
to set up the limitation provided in the policy. It would be contrary 
to justice for defendant to hold out the hope of an amicable adjust- 
ment for the loss, and thus delay the action of plaintiff. and then be 
permitted to plead this very delay, which was caused by its own rep- 
resentations, as a defense to the action when brought. The law will 
hear no such defense. Grant vs. Lexington F. & M. Ins. Co., 5 Mo. 
22.[?] Certain instructions asked by defendant’s counsel upon this 
point, being inconsistent with this view, were properly refused. They 
require no further consideration. 

V. In compliance with the terms of the policy, plaintiff made and 
delivered to defendant an affidavit, setting out the facts connected 
with the loss. This paper was introduced in evidence upon the trial 
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by defendant. Plaintiff in his own testimony was permitted to 
explain the circumstances under which it was given, and to state the 
fact that he did not understand the purpose which defendant had in 
demanding it. He believed at the time that it was to be used for 
publication as an advertisement. It was prepared by one of the offi- 
cers of the company. This evidence was objected to, and its admis- 
sion is now made the ground of an assignment of errors. The state- 
ments of the plaintiff in his evidence do not contradict those of the 
affidavit. The affidavit was introduced by the defendant to prove the 
circumstances of the loss, and to establish the admission of plaintiff 
that he had not done right in permitting the stove to stand after the 
removal of the pipe. In his evidence, while admitting the statements 
of facts of the affidavit, he states the understanding he had of its 
language, and the idea he intended to convey init. This is certainly 
not objectionable. If the language of a witness, either written or 
oral, is introduced to establish an admission, he has the privilege of 
giving his understanding of its import—of stating its true meaning 
in the connection as used by him. Sce 1 Greenleaf’s Ev., § 462, 
note 1. We will not be understood as applying these remarks to 
contracts, or to admissions which are acted upon by another party, 
and thus have the force of estoppels. It cannot be claimed that the 
admission in question possesses the character of an estoppel; it is 
not shown that defendant was induced thereby to change its condition 
or to act upon it in any manner. 

VI. Formal proof of loss was not made as required by the terms 
of the policy, until October following the fire. The statement signed 
and sworn to by plaintiff, above referred to, had been made on the 13th 
of July. The court instructed the jury that “if the company waived 
proof of loss in the first instance, and then afterward took under 
advisement the proof of loss presented in October, and agreed or 
promised to take action upon it, then plaintiff had the right to wait 
until defendant took action, allowing or refusing the claim, before 
bringing his suit.” In another instruction the jury were directed that 
“if you find the secretary or other officer of the company having 
authority to act for it, promised as agent to notify plaintiff or his at- 
torneys when final action would be taken upon the claim for loss, then 
it was the duty of defendant to give notice of its final action. ‘These 
instructions are correct. It was competent for defendant to waive 
the required promptness in the proof of loss, and if proof was after- 
wards submitted which it promised to consider, agreeing to notify 
plaintiff of the result thereof, this action would estop it from plead- ° 
ing the delay either in making the proof or commencing the suit. 
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The assured could well rely upon the good faith of defendant in re- 
spect to these agreements, and govern his actions accordingly. 

There was evidence given to the jury to which these instruction 
were applicable, and upon which they were justified in finding the 
facts contemplated by the instructions. 

VII. The defendant requested the court to direct the jury to re- 
turn special finding in answer to certain interrogatories to be pro- 
pounded to them. These questions the court refused to submit to the 
jury, but gave others prepared in a different form. The refusal to 
submit the questions prepared by defendant’s counsel, is made the 
ground of certain assignments of errors. We think the action of the 
court was correct. A part of the questions submitted by defendant’s 
counsel were covered by those prepared by the court and submitted to 
the jury ; others demanded special findings as to facts about which there 
was no dispute, and which the evidence of both parties clearly estab- 
lished, and others again related to facts that were not in issue or were 
immaterial. All of the questions may be assigned to one or another 
of these classes. The court is not required to submit improper ques- 
tions to a jury because requested to do so by a party, nor to give such 
as are proper in substance in the precise form in which they are pre- 
sented by counsel. 

VIII. Objections are urged to one of the questions propounded to 
the jury by the court. No exceptions were taken to it in the court 
below ; it cannot for that reason be reviewed here. 

IX. It is insisted that the verdict is not supported by the evidence. 
We think otherwise. The evidence authorized the jury, in the intel- 
ligent and honest exercise of judgment, to find for plaintiff. 

The defendant’s counsel present the case upon twenty-four assign- 
ments of errors, which they have argued under seventeen points. We 
have not separately discussed each point, believing that all could be 
sufficiently considered in the manner we have adopted in treating the 
case. Those not explicitly referred to have been properly considered 
and we deem them sufficiently answered in the foregoing general dis- 
cussion of the principles involved in the case. 

The judgment of the District Court is affirmed. 


DISSENTING OPINION. 
Mitter, J. 


I am unable to assent to the views expressed in the first paragraph 
of the foregoing opinion. The plain meaning of plaintiff’s agree- 
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ment is that the stoves and stove pipes in the house insured were well 
secured and that he would keep them so, in order to guard against 
damage to or destruction of the property insured by fire from that 
source while using the stoves in his house for ordinary purposes. The 
evidence shows that a stove in its usual place in the house was used 
in the ordinary manner by plaintiff’s wife, who had authority so to 
do, building a fire therein to warm the room, and that when the stove 
was so used the pipe thereto was not ‘well secured,” in consequence 
of which the house was destroyed by the fire communicated from the 
stove. This, in my opinion, is a most palpable breach of the plaintiff’s 
agreement, which releases the defendant from its obligation to pay 
any portion of the insurance. 

Upon this ground the judgment of the court below should, in my 
opinion, be reversed. 


COMMISSION OF APPEALS OF NEW YORK. 


SEPTEMBER TERM, 1872. 


Appeal from General Term, Superior Court of the City of New York. 


WILLIAM H. J. BODINE et al., Respondents, 
vs. 


THE EXCHANGE FIRE INS. CO., or THe 
City or New York, Appellant.* 


The original policy was issued to the plaintiffs through John Whelp, an agent of the 
company, and his name was indorsed upon it as agent. The day after the policy 
expired, Charles Whelp, his son, called upon the company and obtained a renewal 
certificate for the plaintiffs, for one year from the expiration of the original policy, 
which the plaintiffs agreed to take, telling him to keep it till the delivery of another 

olicy, which he was to procure for them, when they would pay for both. To this 
i assented, saying “‘ The money makes no difference.” The policy contained the 
following condition: ‘No insurance, whether original or continued, shall be con- 
sidered as binding, until the actual payment of the premium.” Charles Whelp 
acted as his father’s clerk and assistant, and had been in the habit of receiving 
such renewals from the company, and had frequently, with the knowledge of his 
father, delivered them to the parties, without exacting payment of the premiums. 


* Decision rendered September Term, 1872. Statement of the case by H. E, Sickels Esq., 
State Reporter of New York. 
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It was competent for the insurance company to disregard this condition in the policy, 
and sm any renewal of the policy to waive, by parol, the payment in cash of the 
premium. 


This waiver of payment could be shown by direct proof that credit was given, or 
could be inferred from circumstances; and the waiver could be by the company 
or any of its authorized agents. 

John Whelp had all the power of ordinary insurance agents, and it was just as com- 
petent for him to waive the condition of pre-payment, as for any other oflicer or 
agent of the company. ; 

Charles Whelp had procured policies and renewal certificates from the company and 
had frequently delivered them to the persons insured. All this he did with the 
knowledge and assent of his father, and hence we must infer that he was author- 
ized by his father to do it. 

The agency of John Whelp was not such as to require his personal attention to all 
the details of the business entrusted to him. 

An insurance agent can authorize his clerk to contract for risks, to deliver policies, 
to collect premiums, and to take payment of premiums, in cash or securities, and 
to give credit for premiums or demand cash—and the act of the clerk, in all such 
cases, is the act of the agent, and binds the company just as effectually as if it 
were done by the — in person. 

The maxim of delegatus non potest delegare does not apply in such a case. 

There was some evidence tending to show that the plaintiffs accepted the certificate, 
and arranged that it should be held for them until a future day, when they would 
pay the premium. Hence, the court committed no error in refusing to dismiss 
the complaint, and on the charge to the jury. 


Appeal from the judgment of the General Term of the Superior 


Court of the city of New York, affirming a judgment entered upon 
the verdict of a jury in favor of the plaintiffs. The action was com- 
menced October 3, 1864, against the defendant, to recover for a loss 
on a policy of insurance, which the plaintiffs claimed that the defendant 
had agreed to renew, and had renewed by the usual certificate of renew- 
al, The answer admitted the execution of the orginal policy, but put 
in issue all the other allegations in the complaint. On the trial, the loss 
and its amount were proved, as well as the delivery to the defendant 
of the necessary preliminary proofs, and these facts were not contest- 
ed. The only question in dispute on the trial was, whether the pol- 
icy was renewed. The orginal policy was issued to the plaintiffs 
through John Whelp, who had been an agent for the defendant for 
nine or ten years, and his name was indorsed upon the policy as 
agent. Charles Whelp, his son, had for three or four years acted as 
his clerk and assistant in the business of his agency. 

The policy contained the following condition: ‘No insurance, 
whether original or continued, shall be considered as binding until the 
actual payment of the premium.” 

The day after the policy expired, Charles, acting for his father, 
called upon the company and obtained a renewal certificate for the 
plaintiffs for one year from January 18, 1864, the date of the expira- 
tion of the original policy. He had been in the habit for three or 
four years of receiving such renewals from the company for a similar 
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purpose, and frequently, with the knowledge of his father, delivered 
them to, and left them with the parties for whom they were intended, 
without exacting payment of the premiums. As to what took place, 
when he took this certificate to the plaintiffs, there is a conflict in the 
evidence. But William Bodine, one of the plaintiffs, testified sub- 
stantially as follows: ‘He said he had brought me a renewal of the 
Exchange policy, and that the Excelsior Company had refused to 
renew. On his saying that, I said then I did not know about taking 
this renewal ; if they did not renew, I would prefer putting it all into 
one company, as we had had some trouble in getting companies to 
take general policies. Said he, ‘ you had better take this.’ I said, ‘I 
will not decide now ; I will think over it; I think I had better get it 
into one company.’ ‘Well,’ said he, ‘will you remain uninsured?” 
Said I, ‘I think I will, for the present at least, until I decide this 
question in my own mind.’ He asked me when I would decide. I 
said, ‘within a day or two; when will you be this way again?’ He 
said, ‘Probably to-morrow.’ Said I, ‘If you come, call, and I will 
decide.’ He did call, and I did decide. I told him I would take this 
renewal, and he should go on and get me a policy for the like amount, 
and bearing even date with this policy. Said he, ‘then you will take 
this?’. I said, ‘certainly.’ That is all that took place at that inter- 
view that I recollect. 

He came over with me on the boat after the second interview ; we 
walked from the boat up Broadway, and were about to separate, he 
going down Pine street, and I in another direction. He asked me 
then if I had the Excelsior policy with me; I said I had not it with 
me. He said, ‘then I can’t do anything to-day in relation to it,’ and 
we parted at that time. He called for the Excelsior policy, I think, 
the following day or the day after, and I gave it to him. He then 
tendered me this renewal, and said, ‘ You had better take this renew- 
al.’ Said I, ‘it makes no difference, Charles, you may as well keep 
it; it is just as safe in your custody as mine; go on and get the other 
as soon as you can; bring it to me and I will pay you for them 
both together.’ Said he, ‘The money makes no difference.’ Said I, 
‘It is not for want of money, it is a matter of convenience ; it is just 
as safe with you, and when you get them both bring them to me, and 
I will pay you for them.’ I said I would pay him for them both ; that 
was my meaning and my saying, both. I said simply that I would 
pay him for them both together. It was only a matter of convenience. 
He said, ‘ Very well.’ This last conversation was on Saturday, and 
the fire occurred on the next Tuesday.” 
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The other plaintiff was also sworn, and confirmed his brother. It 
was also proved that before the suit was commenced, the plaintiffs 
tendered the amour‘ of the premium. After the fire, Charles Whelp 
delivered the certificate to his father, and he delivered it to the com- 
pany. 

At the close of the plaintiffs’ evidence, defendant’s counsel moved 
to dismiss the complaint on the ground, 

1st. That Charles Whelp was not the agent of the defendant. 

2d. That if such agent, he was not authorized to deliver the renewal 
certificate without payment, or to make the arrangement claimed by 
the plaintiffs. 

3d. That on the evidence, the defendant could not maintain an 
action against the plaintiffs for the premium. 

4th. That the evidence was insufficient to sustain the plaintiffs’ 
alleged cause of action. 

The court denied the motion, and defendant’s counsel excepted. 

At the close of the evidence, the judge charged the jury among 
other things, as follows : 

If you find that Mr. Whelp was agent of the defendant in this 
matter, and that he did agree with Mr. Bodine at the third interview, 
that he would trust him for the amount of the premium ($37.50) until 
a future period ; and if you find, also, that there was nothing said at 
that time about Bodine being his own insurer, then, so far as that part 
of the case is concerned, the plaintiffs would be entitled to your ver- 
dict in this action, if the other ‘facts necessary to entitle them to 
recover are made out. 

To this the defendant’s counsel excepted. 

If the company, through their agent, so conducted the transaction 
that Mr. Bodine thought himself insured on the property to the 
amount of $3,000, and you believe Mr. Whelp was agent of the com- 
pany, then the plaintiffs, if the other necessary facts as I have before 
charged are proved to your satisfaction, would be entitled to recover 
$3,000 at your hands, with interest after the expiration of sixty days, 
less $37.50, the premium. 

To this defendant’s counsel excepted. 

In order to make out the insurance, he must show that Whelp was 
agent of the company, acting for them, and that he waived the present 
payment of the $37.50 premium. If they fail to establish that, the 
plaintiffs are not entitled to recover. If Mr. Whelp was an agent of © 
this company, he was authorized to make the arrangement with the 
plaintiffs which they say he did make; he had a right to trust the 
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plaintiffs for $37.50, if he thought fit to do so. If he was not their 
agent, he had no right to do anything about the transaction. 

To this defendant’s counsel excepted. 

The jury rendered a verdict for plaintiffs, and judgment having been 
entered upon the verdict, the defendant appealed to the General Term, 
and then to this court. 


J. Laneton Warp, for Appellant. 
A. R. Dyerr, for Respondents. 


Ear.e, Com. 


Notwithstanding the condition in the original policy, that no insur- 
ance, whether original or continued, should be considered binding 
until the actual payment of the premium, it was still competent for 
the insurance company to disregard this condition, and upon any 
renewal of the policy to waive by parol the payment in cash of the 
premium ; and this waiver of payment could be shown by direct proof 
that credit was given or could be inferred from circumstances, and the 
waiver could be by the company or any of its authorized agents. This 
is too well settled to be longer the subject of discussion or dispute. 
Goit vs. The National Protection Insurance Co., 25 Barb., 189 ; The 
Trustees of the First Baptist Church vs. Brooklyn Fire Ins. Co., 19 
N. Y., 805; Sheldon vs. Atlantic F. & M. Ins. Co., 26 N. Y., 460; 
Wood vs. Poughkeepsie Mut. Ins. Co., 32 N. Y., 619; Boehen vs. 
Williamsburg City Ins. Co., 35 N. Y., 131. In the case from 19 N. 
Y., Judge Comstock says: ‘A provision in a policy already executed 
and delivered so as to bind the company, declaratory of a condition 
that premiums must be paid in advance, manifestly has no effect, ex- 
cept to impart convenient information to persons who may wish to be 
insured. As such a provision in the policy in question could have 
no effect upon the delivered and perfect contract in which it was con- 
tained, so it could have none to prevent the same parties from making 
such future contract as they please. In any subsequent agreement 
for a renewal or continuation of the risk, it was competent for the 
parties to contract by parol and to waive the payment in cash of the 
premium, substituting therefor a promise to pay on demand or ata 
future day. Proof of such an agreement would have no tendency to 
contradict or to change the written policy already in force between 
the parties, and which would be wholly spent before the new agree- 
ment could take its place.” 

We must infer that John Whelp had all the powers of ordinary 
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insurance agents. He had acted for this company for nine or ten 
years in procuring risks for it and in delivering policies and renewal 
certificates. His name was indorsed upon the original policy as the 
company’s agent. It was, therefore, according to the decisions above 
cited, just as competent for him to waive the condition of pre-payment 
as for any other officer or agent of the company. 

But conceding this, it is claimed on the part of the appellant, that 
his son Charles Whelp had no authority to waive the pre-payment of 
the premium so as to bind the company. Charles had been the clerk 
and assistant of his father for three or four years. He had procured 
policies and renewal certificates from the company, and frequently 
delivered them to the persons insured, waiving pre-payment of the 
premiums. All this he did with the knowledge and assent of his 
father, and hence we must infer that he was authorized by his father 
to do it. The agency of John Whelp was not such as to require his 
personal attention to all the details of the business entrusted to him. 
We know, according to the ordinary course of business, that insurance 
agents frequently have clerks to assist them, and these clerks can 
bind their principals in any of the business which they are authorized 
to transact. An insurance agent can authorize his clerk to contract 
for risks, to deliver policies, to collect premiums and to take payments 
of premiums in cash or securities, and to give credit for premiums or 
to demand cash—and the act of the clerk in all such cases is the act of 
the agent, and binds the company just as effectually as if it were done 
by the agent in person. The maxim of delegatus non potest delegare 
does not apply insuch acase. Story on Agency, § 14. If the agent 
or his clerk waive the pre-payment of premiums, without authority 
from the company, it can lose nothing, as the agent: becomes respon- 
sible for the amount of the premiums as if the same had been paid to 
them in cash. 

There is another reason for holding the company bound by the act 
of Charles Whelp in waiving pre-payment of the premium. It deliy- 
ered to him the renewal certificate, and thus clothed him with approved 
authority to deliver the same to the assured. If he had delivered it 
to them without exacting payment of the premium or saying anything 
about it, according to the cases above cited, it would have been infer- 
red that pre-payment was waived, and the company would have been 
bound. If his mere silent delivery would have had this effect, much 
more will his express waiver make the renewal effectual to bind the 
company. 

There was some evidence tending to show that the plaintiffs ac- 
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cepted the certificate, and that it was arranged that Charles Whelp 
should hold it for them until a future day, when they would pay the 
premium. Hence the court committed no error in refusing to dismiss 
the complaint, and on the charge to the jury. 

The judgment must therefore be affirmed, with costs. 

‘Earle, C., reads for affirmance. All concur. Judgment affirmed. 


with costs.” 
SUPREME COURT OF ILLINOIS. 
Appeal from Peoria Circewt Court. 


THE ILLINOIS MUTUAL FIRE INS. CO., App’t, 


Us. 


MATHEW STANTON, Appellee.* 


The amount of the insurance was by the terms of the policy, made payable, in case 
of loss, to a third party, who held a mortgage on the premises. 


The law is now well settled, that both the mortgagor and mortgagee have a separate 
insurable interest. 


The contract being with the mortgagor, the legal title vested in him, but it was for 
the benefit of the mortgagee. Hence the suit was properly brought in the name 
of the assured for the use of the beneficiary. 

The policy provided that if there should be any change in the title of the property 
insured, the company should not be liable for any loss or damage that might oc- 
cur, unless the policy should have been duly assigned by the consent of the direc- 
tors, certified on the policy. 

The parties informed the local agents of the company that they were about to 
make a transfer, and were told by the agents that the policy would be good until it 
could be procured, and the formal consent of the company entered upon it. Ithad 
been the custom of the agents to give such consent, and their acts had always 
been ratified by the company. Before the policy was received and any formal 
consent entered thereon, the property was destroyed by fire. 


Held, that in giving such consent, the agents were acting within the scope of their 
authority. Agents will be held to have such power as the company knowingly 
permits them to exercise, and the fact that the company ratifies the acts of its 
agents, will be regarded as evidence of authority in the agents. 


An amendment to the charter of the company provided that “any party applying for 
insurance for one year or less time may pay a definite sum of money for such in- 
surance in lieu of a premium note.” eld, that a party insuring under this pro- 
vision of the charter does not become amember of the company and that the law 
imposes upon him no higher or greater duties than if the insurance had been 
effected in a stock company. 


The notice to the agents must be regarded as notice to the company. 
* Decision rendered Jan. 22d, 1872. 
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The provision that the policy should be void in case of any change in the title of the 
property, was inserted for the benefit of the company, and the company could 
waive that condition. 


Where such a waiver distinctly appears, the party will be estopped from insisting on 
a — affects the rights of others, and is inconsistent with what he has said 
and done. 


“ It is in such cases that the doctrine of estoppels in pais finds its just applica- 
on. 
This doctrine applies to mutual, as well as to stock insurance companies. 


Scort, J. 


This was an action of assumpsit, brought by the appellee, in the 
Peoria Circuit Court, against the appellant, on a policy of insurance, 
issued to Mathew Stanton, on a mill and distillery building, and the 
machinery and fixtures therein contained. The amount of the insur- 
ance was three thousand dollars, which was by the terms of the pol- 
icy, made payable, in case of loss, to John McClellan, who held a 
mortgage on the premises. The action is brought in the name of 
Mathew Stanton, for the use of John H. Bobb, the assignee of the 
McClellan morigage. The declaration sets forth the policy sued on, 
and the several conditions attached thereto, which are specially made 
a part of the contract of insurance, and avers performance of such 
several conditions. 

The defense sought to be interposed is, that Mathew Stanton sold 
the insured premises without the consent of the company, and against 
the terms of the fifteenth condition of the policy. 

The appellant filed five several pleas, upon the four first of which 
issue was proved. Without discussing at length the questions raised 
on these four pleas, it is sufficient to say that we think the issues were 
clearly with the appellee on the evidence. 

That both the mortgagor and mortgagee have a separate insurable 
interest, has long been held and recognized by all courts, and the law 
upon that question is too well settled to be now doubted. In this 
instance, the interest only of the mortgagor was insured, but the pol- 
icy contained a clause that in case of loss, the money should be paid 
to McClellan, the mortgagee. The contract being with the mortgagor, 
the legal title vested in him, but it was for the benefit of the mort- 
gagee. Hence, the suit was properly brought in the name of Mathew 
Stanton, the assured, for the use of beneficiary. In the New England 
Fire and Marine Ins. Co. vs. Wetmore, 82 IIl., 221, it was held that 
the assignee could not bring a suit on a policy of insurance, in his 
own name, unless authority was given for that purpose in the act in- 
corporating the company. The rule is founded on the principle that 
such instruments are not assignable at common law, or by any provis- 
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ion of our statute, so as to give the assignee the right of action in his 
own name. The appellee, by the production of the policy and the 
proofs of loss, made a prima facie case, entitling him to a recovery, 
and the question arises, do”the facts stated in the fifth plea, as the 
same are therein pleaded, defeat the right of action? That plea al- 
leges non-compliance with the fifteenth condition of the policy ; that 
Mathew Stanton, by his deed, dated April 21, 1866, under his hand 
and seal, sold and conveyed the property insured to Adam Stanton, 
without the company’s consent, and in violation of the fifteenth con- 
dition of the policy declared on, whereby said policy ceased to be 
binding, and became void. The fifteenth condition referred to, is as 
follows: ‘That in all cases where real and personal property, in- 
sured by said company shall become alienated, or shall be sold under 
execution or decree, or the title to the same shall in any manner be 
transferred or changed, or of any undivided interest therein, such in- 
surance shall cease and be void, and said company shall not be liable 
for any loss and damage which may happen to any property after such 
alienation or change as aforesaid, unless the policy issued thereon 
shall have been duly assigned or confirmed by the consent of the di- 
rectors, to the actual owner or owners thereof, previous to the loss and 
damage. And no policy issued by said company, shall be deemed to 
have been duly assigned or confirmed, unless the consent of the direc- 
tors to such assignment or confirmation, is certified on such policy, 
by the secretary of said company.” 

The plea was framed under this eondition, and was intended to show 
a forfeiture of the policy, by reason of the sale from Mathew Stanton 
to Adam Stanton, against the provisions of that stipulation. We do 
not think the plea is sufficient for that purpose. It does not aver the 
state of facts which, under that provision of the policy would work a 
forfeiture. The plea is obnoxious to two objections. First, it is not 
averred that the conveyance made to Adam Stanton was made before 
the loss occurred, and second, itis not averred that the directors of the 
company, after the alienation, did not confirm the same to the actual 
owner previous to the loss. 

It is not indispensible that the assured should first have the consent 
of the company to make the sale of the property insured. It is suf- 
ficient if the policy issued thereon shall have been duly assigned or 
confirmed, by the consent of the directors, to the actual owner or 
owners thereof, previous to the loss or damage. 

Forfeitures are never regarded with favor by the courts. The party 
relying on the forfeiture of a contract, must plead every fact neces- 
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sary to show the forfeiture insisted upon. It does not appear from 
any averment in the plea, that the alienation took place before the 
happening of the loss. This was a material averment, and without it 
the plea is substantially defective. It is averred that the sale of the 
property was made without the consent of the company, but it is not 
alleged that the alienation was not subsequently confirmed by the 
consent of the directors. 

In no view that we have been able to take, does the plea state facts 
which standing alone are sufficient, of themselves, to show a forfeit- 
ure of the policy, under the provisions of the fifteenth condition. It 
is insisted by the counsel for the appellant that the plea must be ex- 
amined with reference to the declaration, to which it purports to be an 
answer. It is averred in the declaration that the policy was made on 
November 22d, 1865, and that the fire occurred on the 11th day of 
June, 1866. The averment in the plea is that the premises were con- 
veyed on the 21st day of April, 1866, and the appellee having tra- 
versed the allegations thereby presented, a material issue was thus 
proved. We do not see how a plea of this character is aided by a 
reference to the averment of the declaration. The appellee, how- 
ever, did reply to the plea in substance—first, that he did not sell to 
Adam Stanton, as alleged in the plea, upon which issue was joined ; 
second, that at the time, &c., the appellant did consent to such sale 
and conveyance, and waived the assignment of the policy to Adam 
Stanton, and the confirmation and certifying the company’s consent 
on the policy ; and third that the policy was taken for the benefit of 
McClellan, and that McClellan assigned the same to C. S. & J. I. 
Bobb, and that C. S. Bobb assigned the same to J. H. Bobb, all of 
which assignments were approved and consented to and indorsed by 
the company on the policy. The appellant interposed a demurrer to 
the last replication, which was overruled, and the decision of the 
court, overruling the demurrer, is now among the causes assigned for 
error. 

By the well settled principle of pleading, the demurrer would reach 
back to the first error in the pleading, and the consequences of a de- 
fective pleading will rest upon the party committing the first error ; 
and the appellant cannot complain that a defective replication was 
allowed to stand to a defective plea. If the replication was bad, the 
plea is also bad, and both would fall together. 

By the appellant’s rejoinder to the second replication, and the ap- 
pellee’s surrejoinders thereto, the following issues were formed: First, 
did the appellant have any notice of the conveyance of the insured 
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property to Adam Stanton, before the same was made? Second, did 
the defendants waive the assignment of the policy to Adam Stanton? 
and, third, did the defendants consent to the sale and conveyance 
from Mathew to Adam Stanton? Mainly upon these questions the 
parties seem to have tried the case in the court below. They were 
questions of fact, and the finding of the jury on the evidence was 
against the applicant on these several issues submitted to them. It 
cannot be doubted, in view of the evidence of the case, that the local 
agents of the company had notice of the conveyance of the property 
covered by the policy, from Mathew Stanton to Adam Stanton, at and 
before the date of the conveyance. The parties in interest, before the 
consummation of the sale, went to the local agents and told them they 
were about to make the transfer. Other policies on the property were 
changed by the same agents, in view of the sale, at the request of the 
parties in interest. The advice of the agents was asked as to the 
best course to be pursued with reference to this policy, and the par- 
ties were told that it would be “good” until it could be procured 
from St. Louis, and the formal consent of the company entered on 
the policy itself. Before the policy was received, and any formal con- 
sent entered thereon, it appears, from the evidence, that the property 
was destroyed by fire. 

It is objected that the local agents had no authority to give the 
consent of the company, in this manner, to the sale of the property 
to Adam Stanton. It is in proof that it had been the custom of the 
agents to give such consent, and their acts had always been ratified 
by the company. In giving such consent, the agents were, therefore, 
acting within the scope of their authority. Such agents will be held 
to have such power as the company knowingly permit them to exer- 
cise, and the fact that the company ratify such acts on the part of 
their agents, will be regarded as evidence of that authority in the 
agents. It is manifest from this whole evidence, that if the policy 
had been received from St. Louis before the loss occurred, that the 
formal consent of the company to the sale would have been entered 
upon it, in pursuance with the agreement of the local agents. 

That the sale by Mathew Stanton to Adam Stanton of the insured 
property, if not made according to the provisions of the fifteenth 
condition contained in the policy, would authorize the company to 
declare the policy forfeited, we entertain no doubt. It is the contract 
between the parties that such an act on the part of the assured would 
work a forfeiture. But the grave question in the case is whether the 
appellant did not waive the forfeiture, or whether the company is not 
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now, by the acts of its agents, estopped from denying that they as- 
sented to the alienation of the property to Adam Stanton. 

In discussing this branch of the case, we are not inclined to attach 
much importance to the suggestion that this is a mutual company, and 
that the appellee is a member thereof. By § 1 of amendment to char- 
ter, passed February 13th, 1863, Private Laws, p. 202, it is provided 
that § 8 of the original charter be so amended that “‘ any party apply- 
ing for insurance for one year or less time, may pay a definite sum of 
money for such insurance, in lieu of a premium note.” While it is 
true that this company is organized on the mutual plan, this particu- 
lar transaction does not seem to have any elements of mutuality. In 
this instance, a sum certain was taken for the insurance effected on 
the property, and it does not appear from anything in the record that 
any premium note was ever given. 

It would seem that a party insuring under this provision of the 
amended charter, does not become a member of the company, and 
stands in no different relation thereto than to any stock company, 

The policy sued on was undoubtedly issued under this provision. 
So far as the appellee is concerned, the appellant in this transaction 
was no more than a stock company, and he occupied no peculiar rela- 
tion to it. The law, under such circumstances, would impose upon 
him no higher or greater duties than if the insurance had been effected 
in a stock company. 

That the company’s local agents were notified of the sale of the in- 
sured property to Adam Stanton, at the date of the transaction, does 
not admit of a doubt, and notice to the agents must be regarded as 
notice to the company. They were applied to for their advice and 
consent as to the sale, and freely gave it, and promised the parties 
that the policy should be good until it could be procured from St. 
Louis, and the proper indorsement entered thereon. Upon this dis- 
tinct understanding, the sale was completed, and the conveyance ex- 
ecuted and delivered. Shall the company now be permitted to retract 
its consent, and insist upon a forfeiture under the strict provisions of 
the contract? Had no consent been given by the agents of the com- 
pany, when applied to for that purpose, it is more than probable that 
the parties would have stopped their negotiations, until the formal 
eonsent could have been obtained. But, relying on the faith of the 
promises of the agents of the company, that the policy would remain 
“good” the parties were induced to complete the sale. If, for the 
doing of that which the company, by their agents, consented that the 
assured should do, it shall be held to be a forfeiture of the policy, it 
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would be to permit the company to practice a fraud upon the assured, 
and thereby relieve themselves from the payment of the risk. The 
property was transferred to Adam Stanton with the knowledge and 
consent of the agents of the appellant, and with the distinct agree- 
ment to keep the policy good until it should be brought in for the 
proper indorsement. 

The proof shows that all the parties acted in good faith, and relied 
implicitly on the agreement of the agents of the company. 

The company knew the property covered by the policy had been 
thus transferred to Adam Stanton in ample time to have declared a 
forfeiture and cancel the policy before the happening of the loss. 
This they had a perfect right to do. They did not choose to exercise 
this power, but rather chose to retain the appellee’s money, paid for 
the premium, and carry the risk, notwithstanding the property had 
been sold contrary to the terms and conditions of the policy. They 
deliberately elected, with a full knowledge of all the facts, to pursue 
’ this course, and ought to be held to such election. 

The provisions of the fifteenth condition that the policy should 
cease and be void in the case of the alienation of the property, was 
inserted for the benefit and protection of the company, and no reason 
is perceived why the company may not waive that condition, as well 
as any other restriction on the assured, inserted in the contract for 
their benefit. ‘The cases are numcrous where persons have been held 
to have waived provisions and conditions inserted in contracts for 
their special benefit. Where such waiver distinctly appears, the rea- 
sonable rule of law is that the party will be estopped from insisting 
on that which is inconsistent with what he has said and done, that 
affects the rights of others. It is in such cases that the doctrine of 
estoppels in pais finds its just application. 

The very object to be attained is to prevent injuries from acts and 
representations which have been acted on, if a party should be per- 
mitted to retract. This equitable rule was recognized by this court, 
in its application to insurance companies, in Wetmore’s case, supra. 
The same doctrine has repeatedly been held by courts of the ghest 
authority to apply to mutual insurance companies, as well as to stock 
companies. Peck vs. New London Ins. Co., 22 Conn., 565; Sheldon 
vs. Conn. Life Ins. Co., 25 Conn., 207; Bouton vs. The American 
Mut. Life Ins. Co., 25 Conn., 543 ; Wing vs. Harvey, 27 Eng. Law & 
Eq. R., 140; Buckbee vs. U. S. Ins., Annuity & Trust Co., 18 Barb., 
541; Ang. on Ins., § 343. 

The case seems to have been fully tried on its merits, and in view 
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of all the evidence, we are of the opinion that substantial justice has 
been done, and the judgment of the Circuit Court is, accordingly, af- 
firmed. 

Judgment affirmed. 


SUPREME COURT OF VERMONT, 


FEBRUARY TERM, 1872. 


JOHN PATCH anp uis wire LUCY B. PATCH, Pi’fs, 
v8. 


THE PHOENIX MUT. LIFE INS. CO., Def’t.* 


An entry upon the margin of a policy, issued as a “ paid-up poy in exchange for 


an endowment pylicy, upon which two annual — ad been paid, partly by 
two notes, as follows: ‘This policy is conditional on the interest on the two 
notes, given in part payment for two premiums paid on No. 10,603 being paid in 
advance,” held to be a part of the policy, the same as though inserted in the body 
of the instrument 


The notes provided that the interest thereon should be paid in advance, and it was 
held that the effect of the marginal clause was to make the policy conditional upon 
the payment of the interest annually in advance; that the terms of the condition 
were not complied with by payment of the interest in advance the first year only. 


The interest upon the notes became practically a premium upon the policy, payable 
annually in advance, and on failure to pay the same, the company ceased to be 
liable, and the policy was forfeited. 


Assumpsit to recover a sum specified in an insurance policy. The 
case was tried upon the following agreed statement of facts : 

On the 21st day of February, 1865, the defendants, on the applica- 
tion of Charles W. Ripley, then the husband of Lucy B. Patch, who 
is now the wife of the said John Patch, and one of the plaintiffs in this 
suit, assured the life of said Charles W., and executed and delivered to 
him an endowment policy of insurance for $5,000, payable to the said 
Lucy B., when the said Charles W. should attain the age of forty 
years, (he then being of the age of twenty-four years,) or at the date 
of the death of said Charles W., should he decease prior to attaining 
that age, upon the condition, among others, that he pay the defend- 
ants the annual premium of $279, on or before the 21st day of Febru- 


* Decision rendered February, 1872. Syllabus and Statement of case by W.G. Veazey, 
Bsq., State Reporter of Vt. 
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ary, in each and every year thereafter, during the continuance of said 
policy. Said policy is hereunto annexed and made part of this case, 
and marked “A”. Said Charles W. paid two annual premiums on 
said policy, one at the date thereof, and one in one year thereafter. 
Said annual premiums were paid partly in cash, and partly by two 
notes, which are hereunto annexed and marked “B” and “C” 
respectively, and made part of the case. Said notes were executed 
and delivered to the defendants on the days when they respectively 
bear date, by said Charles W. On the 30th day of March, 1867, 
said Charles W. surrendered said policy to the defendants, who 
executed and delivered to him another policy of insurance called a 
‘* paid-up policy,” No. 19,543, in lieu of and in payment of said first 
named policy, far the sum of $625, which last named policy is here- 
unto annexed and made part of this case, and marked “D”. It is 
agreed that if the written memoranda on the margin of said policy 
‘‘D” are in law a part of the policy, the papers marked “B” and “C” 
are the notes referred to therein, and it is agreed that said memoranda 
were upon said policy when it was executed and delivered. Prior to 
the surrender of said policy “A”, the interest on said notes had been 
paid up to the 21st day of February, 1867, and at the time of its sur- 
render, and previous to the execution and delivery of said policy ‘“‘D”’, 
the interest on said notes was paid one year in advance, and up to the 
21st day of February, 1868. Just before the said 21st day of Feb- 
ruary, 1868, the date when the next annual installment of interest be- 
came due on said notes, the defendants sent a notice by mail to the 
said Charles W., directed to Wilmington, Vermont, it being. his last 
place of residence known to the defendants, informing him when said 
installment of interest would become due, which notice was returned 
to the defendants, it not having been called for by said Charles W., 
at the post office in said Wilmington. The said Charles W., at the 
time said policy ‘“‘A” was surrendered, and for some time prior 
thereto, resided at said Wilmington, but when said notice reached 
there, as aforesaid, he had changed his residence to Hartford, Con- 
necticut, where he was then residing; but this change of residence 
was not known to the defendants, they having received no notice 
thereof. The defendants never gave the said Lucy B. notice that any 
interest was due on said notes, or demanded payment thereof of her, 
nor did she have any knowledge or notice that any further payment 
was required on said policy ‘*D”’, unless such notice is to be implied 
from the terms of said policy, neither did she or the said Charles W. 
ever pay, or offer to pay, any interest thereon except as aforesaid. 
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Said Charles W. died on the 25th day of October, 1870, at Mon- 
tague City, Mass., and proper proofs of his death were made and for- 
warded to the defendants, whereupon the defendants notified the said . 
Lucy B. that said policy ‘*D” had lapsed and was no longer in force, 
by reason of the non-payment of the interest on said notes, as re- 
quired by the terms and conditions thereof, and refused to pay the 
same. The rights of the parties upon the foregoing statement of 
facts and papers annexed, are submitted for the judgment of the 
court. Immediately upon the delivery of policy ‘‘D”’, it was passed 
into the hands of said Lucy B., by her husband, he saying to her, 
‘There is a paid-up policy for you. You'll have so much if I am ta- 
ken away.” And said policy remained in her keeping until the death 
of her husband, as aforesaid. 

The court, Ross, J., presiding, in this case having, pro forma, ren- 
dered judgment on the above agreed statement of facts, for the plain- 
tiff to recover $625 damages, the defendant excepted. 

we B . 

$139.53. HartrorD, February 21st, 1865. 
Twelve months after date, for value received, I prom- 
ise to pay the Phenix Mutual Life Insurance Company, or order, one 
hundred thirty-nine 53-100 dollars with interest payable annually, in 
advance, at 6 per cent., it being for part premium due and payable on 
policy No. 10,603 of said company, on the life of Charles W. Ripley, 
dated February 21st, 1865, which policy, and all payments or profits, 
which may become due thereon, are hereby pledged and hypothecated 

to said company for the payment of this note. 

No. 10,603. Interest $8.40. Cuartes W. RIPtey. 

The other note, called paper ‘‘C” in the agreed statement, was for 
140 2-100 dollars, and was in same terms as paper “B”’. 

Policy “*D”’. 
Paenix Mortvat Lire Insurance Company, Hartrorp, Conn. 
No. 19,5438. $625. 
Paid-up Policy in lieu of 10,603, of Feb. 21, 1865. 2-16 paid. 
This Policy of Assurance Witnesseth, that the Pho- 
nix Mutual Life Insurance Company, in consideration 

Interest, of the representations made to them in the application 

$16.80. for this Policy, and of the sum of five hundred and 
fifty-eight dollars and ten cents, to them in hand paid 

by Lucy B. Ripley, do assure the life of Charles W. 

Annual Pre- Ripley, of Wilmington, in the county of Windham, 
mium, State of Vermont, for the sole and separate use and 
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$558.10.[ ?] benefit of the said Lucy B. Ripley, in the amount of 
six hundred and twenty-five dollars, payable to the said 

Lucy B. Ripley or her executors, administrators or 

Sum insured, assigns, on the 21st day of February, 1881, when the 
$625.00. said C. W. Ripley shall have attained the age of forty 
years, or to her executors, administrators or assigns 

should Charles W. Ripley die previous to attaining that 

Age, 24. age. 

And the said company do hereby promise and agree 
to and with the said assured, well and truly to pay, or 
Term: cause to be paid, the sum assured, as aforesaid, within 
Pay at 40. ninety days after notice and proof of interest, (if as- 
signed or held as security,) and of the death of the 

said Charles W. Ripley. 

This policy ‘‘D” contained the ordinary provisions found in poli- 
cies, among which was the following : 

And it is also understood and agreed, to be the true intent and 
meaning hereof, that in case the said assured shall not pay the said 
annual premiums on or before the several days herein before men- 
tioned for the payment thereof, then and in every such case the said 
company shall not be liable to the payment of the sum insured, or 
any part thereof; and this policy shall cease and determine. 

And it is further agreed, that in every case where this policy shall 
cease, or be, or become null and void, all payments made thereon and 
all dividend credits accruing therefrom, shall be forfeited to the said 
company. 

This policy was duly signed, and dated March 30, 1867. 

The marginal clause referred to above is as follows : 

This policy is conditional on the interest on two notes given in part 
payment for two premiums paid on No. 10,603 being paid in advance. 

On the back of said policy was the following inscription. 

Purchase of Policies. 

The company will purchase any of its policies, while in force, on 
which two annual payments have been paid, and give for them their 
equitable value; or if the party prefers, will issue a new paid-up 
policy, for the amount of insurance that the equitable value of the 
policy surrendered will purchase, thus making att policies non 
forfeitable. 


Dounton & Veazey, and J. M. Tyier, for the Defendants. 
Cuas. N. & G. W. Davenport, for the Plaintiffs. 
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Prerpormt, Cu. J. 


The first question that naturally arises upon the case, as made up 
and agreed upon by the parties, is whether or not the memorandum 
entered upon the policy of insurance prior to its execution and deliv- 
ery, is to be treated as a part of the policy, to be considered and 
taken into account in determining the true meaning and effect of the 
instrument itself. We think the entry upon the margin of this policy, 
of the words, *“* This policy is condition on the interest on the two 
notes given in part payment for two premiums paid on No. 10,603 
being paid in advance,” must be treated as a part of the policy, 
and the same effect given to them in determining the character and 
conditions of the policy, as would be given to them if they had been 
inserted in the body of the instrument. The rule that entries so made 
upon the margin of an instrument are to be regarded as a part of it, 
has long been settled in this State, and elsewhere. and is not now 
seriously controverted in the case. Graham vs. Stevens, 34 Vt., 166 ; 
57 Maine, 170. 

Regarding this memorandum as a part of the contract of insurance, 
what then is the true legal effect and scope of the whole instrument? 
It appears from the agreed statement of facts, that on the 21st day 
of February, 1865, Charles W. Ripley, then the husband of Lucy B. 
Patch, the female plaintiff in this case, procured of the defendants 
what is called an endowment policy of insurance, for $5,000, payable 
to the said Lucy B., when the said Charles W. should attain the age 
of 40 years, (he then being 24 years of age,) or at the death of the 
said Charles W., should he decease prior to attaining that age, upon 
the condition that he pay the defendants the annual premium of $279, 
on or before the 21st day of February, in each and every year, during 
the continuance of said policy. On this policy the said Charles W. 
paid two annual premiums, partly in money and partly by two notes, 
which two notes are the same that are referred to in the memorandum 
on the policy now under consideration. 

On the 30th day of March, 1867, the said Charles W. and the 
defendants entered into an arrangement by which the aforesaid en- 
dowment policy was surrendered, and the present policy, which is 
called a ‘‘ paid-up policy,” issued in lieu thereof. The consideration 
of this last policy was the premium which had been paid upon the 
first, and as such premium was in part paid by the two notes referred 
to, the defendants sought to make this policy conditioned upon the 
payment of the interest annually, and in advance, upon those two 
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notes. This object we think was fully accomplished by the memoran 
dum upon the margin. . 

But it is said that as the memorandum only refers to the payment 
of the interest in advance, and does not say annually, the terms of 
the condition were complied with when the interest was paid in 
advance for the first year. This we think is quite to narrow a con- 
struction. The interest upon the notes, by their terms, is to be paid 
annually, and it is such interest that the memorandum refers to and 
requires to be paid in advance. Any other construction would be a 
manifest violation of the meaning and intent of the parties to this 
contract. The defendants having taken the notes in the place of the 
money, it could not reasonably be expected that the defendants would 
do less than to secure the payment of the interest thereon, by making 
the new policy dependent upon its payment. Treating the memo- 
randum as a part of the policy, and the whole to be considered the 
same as though it was included in the body of the instrument, the 
interest upon the notes becomes practically a premium upon the pol- 
icy, payable annually in advance; and on failure to pay the same the 
company ceases to be liable, and the policy is forfeited. 

As in this case such interest or premium was not paid, according to 
the terms of the policy, the plaintiffs cannot recover thereon. Baker 
vs. Ins. Co.,* 43 N. Y., 203; Pitt vs. Ins. Co., 100 Mass., 500. 

Judgment reversed, and case remanded. 


COMMISSION OF APPEALS OF NEW YORK, 


JANUARY TERM, 1872. 
Appeal from General Term of Superior Court, of City of New York. 


ANTONIO R. FERNANDEZ anp THEODORE G. 
SCHOMBERG, Respondents, 


vs. 
THE GREAT WESTERN INS. CO., Appellant.t 


Tue Same, Respondents, 
vs. THE NEW YORK MUT. INS. CO., Appellant. 


One policy was issued on the 18th day of March, 1863, and the other on the next day 


* lIns, Law Jour’l, 9%. t Decision rendered June, 1872. Statement of the case by H. 
E. Sickels Ksq., State Reporter of New York. 
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thereafter. The insurance in each was upon the vessel, her tackle, apparel and 
other furniture, “at and from New York to Havana.” It was declared in each 
policy that the adventure should begin at and from New York, and should con- 
tinue until the vessel should be safely arrived at Havana, and there moored twen- 
ty-four hours in good safety. The = also contained the following provis- 
ion: “ And it shall and may be lawful for the said vessel in her voyage to proceed 
and sail to, touch and stay at any port or places, if thereunto obliged by stress 
of weather or other unavoidable accidents, without prejudice to this insurance.” 
The application stated that the vessel would suil “in a few days.” 

At the time the insurance was effected, the vessel was lying at a dock in the city of New 
York, fitting for sea, and repairs then making for that purpose, were completed 
on the 6th of April. On the next day she went on a trial trip to Elizabethport, in 
the State of New Jersey, from sixteen to twenty miles from New York, and 
not in the ordinary course to Havana, to test her engines and to take in coal. 
Having taken in coal, she returned to New York on the next or second day, and on 
her return it was found that she needed further repairs, and that her coal was of 
poor quality. After the further repairs she was taken in tow of another steamer, 
on the 17th or 18th of April, to Jersey City, and on her age there was dam- 
aged by a collision with another boat. Having repaired this damage and taken in 
coal, she sailed for Havana on the 2d of May, and on the next day, while prose- 
cuting her voyage, was destroyed by fire. 

Assuming that the policies on the vessel insured continued in force till the sixth day 
of April, her trial trip to Elizabethport, on that day, avoided them und discharged 
the defendants from liability for any subsequent loss. 

A continuous and indivisable risk was contemplated, and for that one single premium 
was fixed and agreed to be paid. There was no division or apportionment of that 
premium applicable to separate and distinct risks, one having reference to the ves- 
sel during her stay at New York, and the other to perils after her departure. 

A departure from New York, except on a voyage to Havana, is inconsistent with 
the provisions of the policies, and the continuity of the risk contemplated by them. 

When the vessel was at Elizabethport she was neither at New York nor on a voyage 
therefrom to Havana, and consequently the policies had at that time ceased to pro- 
tect her, and nothing that subsequently occurred could restore the obligation of the 
underwriters, and again renew their liability without their consent. 

There was such a deviation from the voyage insured as to discharge the de- 
fendants from their liability under the policies. 

If it be conceded that there were separate and independent risks, one on the vessel 
while in port “‘at New York,” and the other on the voyage “from New York,” 
the latter never attached. That was a new, distinct, different and intermediate 
voyage, not in contemplation of the parties at the time their contract was made, 
and it operates as an abandonment of the voyage insured. 


This insurance covers the vessel while in port preparing for her voyage. The ruleis, 
that such delays must be for a reasonable time only. As itis expressed in another 
form: The departure must be in a reasonable time. ‘ 

There was not, as a matter of law and necessarily a breach of the warranty 
that the vessel should sail in a few days. 


The law is firmly settled that a deviation from the voyage limited in the policy, un- 
less compelled by necessity, avoids to policy. 


It does not aid that it should he shown that the alteration made a shorter and safer 
voyage, and was thus a positive advantage to the underwriter. . 


The defendants appeal in these cases from judgments of the Gen- 
eral Term of the Superior Court of the city of New York, entered on 
verdict in favor of the plaintiffs, on overruling exceptions by the de- 
fendants, ordered to be heard in the first instance at General Term. 

The actions were brought to recover the amount insured on the 
propeller J. F. Barnard, afterwards called the Mono, under two sev- 
eral policies issued by the defendants respectively. The policy of 
the Great Western Insurance Company was dated on the 18th day of 
March, 1863, and that of the New York Mutual Insurance Company 
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on the next day thereafter. They were severally issued to “A. R. 
Fernandez & Co., on account of whom it may concern,” insuring the 
said vessel her tackle, apparel and other furniture, “at and from New 
York to Havana,” among other perils, against that by fire, to the 
amount of seven thousand five hundred dollars, for a premium of 
three hundred and seventy-five dollars. 

The provisions in the policies material to the decision of the ques- 
tions involved in these appeals, are substantially the same, with this 
exception. The policy of the Great Western Insurance Company 
contained the following clauses which were not contained in that of 
the New York Mutual Insurance Company, viz.: ‘And it is also 
agreed that this policy covers only the original interest subsisting 
when negotiating, and that any change of interest in whole or in 
part, shall cancel the policy in the same ratio. And it is further 
agreed that this policy shall be void in case of its being assigned, 
transferred or pledged, without the previous consent, in writing, of 
this company.” 

It was declared in each of the policies that the adventure upon the 
said vessel, tackle and apparel, was to begin at and from New York 
aforesaid, and should so continue and endure until the said vessel 
should be safely arrived at Havana, and be there moored twenty-tour 
hours in good safety ; and among other provisions in each was the 
following: ‘‘And ‘it shall and may be lawful for the said vessel in 
her voyage, to proceed and sail to, touch and stay at any port or 
places, if thereunto obliged by stress of weather, or other unavoidable 
accidents, without prejudice to this insurance.” 

In the applications for insurance it was stated that the vessel would 
sail ‘in a few days.” It appeared on the trial that at the time the 
insurances above mentioned were effected, the vessel was lying at a 
dock at the foot of Corlaer’s slip, or that vicinity, in the city of New 
York, fitting for sea, and that repairs and additions then in progress 
for that purpose were completed by the sixth of April. On that day 
she went on a trial trip to Elizabethport, in the State of New Jersey, 
sixteen to twenty miles distant from New York, to test her engines 
and to take in coal there. Having taken about seventy tons of coal 
on board, she returned to New York, on the next or the second day 
after she left New York. On her return trip it was discovered that 
her exhaust or escape pipe was too deeply submerged, and that the 
coal was of poor quality. After her arrival at New York, the coal 
was discharged, and the difficulty or defect in regard the pipe was 
remedied. She was then, on the seventeenth or eighteenth of April, 
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taken in tow of another steamer to Jersey City, to take in a new 
supply of coal. While on her passage there she came in collision 
with a schooner, and sustained considerable damage, which was re- 
paired by the first day of May. Having taken in her coal and pro- 
visions, she, on the morning of the next day, sailed for Havana, and 
on the third day of May, while prosecuting her voyage, she was de- 
stroyed by fire. 

A bill of sale of the vessel from the plaintiffs to Clement Kain, ex- 
pressing the sum of thirty-five thousand dollars as the consideration, 
which bore date the fourth day of April, 1863, and was indorsed as 
recorded at the British Consulate on the same day, and a mortgage 
on her from Kain to the plaintiffs, bearing date the sixth day of the 
same month, to secure the sum of thirty thousand dollars stated 
therein to be lent to him by them, together with a power of attorney 
of the same date from him to them, authorizing them to take posses- 
sion and the general control and management of the vessel, and also 
to make sale of her, were given in evidence, but there was no proof 
showing when either of the said instruments was in fact delivered, 
nor that the delivery of the bill of sale and mortgage were simultane- 
ous acts, and it does not appear that the mortgage was for a part of 
the purchase money mentioned in the bill of sale, nor for any other 
consideration than a loan of the sum secured, as stated in the mort- 
gage. 

A motion was made on behalf of the respective defendants, when 
the plaintiffs rested their case on the grounds, among others, that the 
above facts showed a change of interest subsequent to the issuing of 
the policies, and that there was a deviation from the voyage insured, 
by a delay in sailing on the voyage to Havana, till the second of May, 
and by making the trial trip to Elizabethport in the meantime. The 
motions were denied, and proper exceptions were taken. 

At the close of the whole testimony, the court, against an exception 
by the defendants, directed the jury to find a verdict in favor of 
the plaintiffs for the amount insured, with interest, less the premium 
note due to the Great Western Insurance Company, with interest. 

The above exceptions, and others taken to the admission and exclu- 
sion of evidence, not necessary to be particularly noticed, were ordered 
to be heard in the first instance ‘at General Term. They were all 
overruled—Barbour, J., dissenting—and a judgment was entered on 
the verdict for the plaintiffs, from which the defendants respectively 
have appealed to the Court of Appeals. 
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Joseru H. Cuoare, for Great Western Ins. Co., 
R. S. Emer, for New York Mut. Ins. Co., 


R. H. Huntiey, for Respondents. 


; Appellants. 


¢ 


Lorr, Cu. Com. 


Assuming that the policies on the vessel insured continued in force 
till the sixth day of April after their respective dates, her trial trip to 
Elizabethport on that day avoided them, and discharged the defend- 
ants from liability for any subsequent loss. The vessel was insured 
‘at and from New York to Havana.” This insurance imposed a 
liability on the defendants from the time it was effected, and was to 
continue until the arrival of the vessel at Havana, allowing her to 
remain a reasonable time at New York preparatory to sailing for her 
place of destination. A continuous and indivisible risk was contem- 
plated, and for that one single premium was fixed and agreed to be 
paid. There was no division or apportionment of that premium 
applicable to separate and distinct risks, one having reference to the 
vessel during her stay at New York, and the other to perils after her 
departure. The provision in the policies that the adventure upon her 
was to begin “at and from” New York, and so continue and endure 
until her safe arrival at Havana, anil being moored there for twenty- 
four hours in good safety, clearly defines when the liability was to 
commence, and shows that it should be continuous from that time 
until the period fixed for its termination. 

A departure from New York, except on the voyage to Havana, is 
inconsistent with that provision, and the continuity of risk contem- 
plated by it, and the subsequent clause, providing that it should and 
might be lawful for the said vessel, on her voyage, to proceed and sail 
to, touch and stay at any port or places, if thereunto obliged by stress 
of weather or other unavoidable accidents, without prejudice to the 
insurance, declares by necessary implication, that a deviation from 
any other cause would be unauthorized, and consequently could not 
be made without impairing the claims of the assured. 

Elizabethport was not a part of, or within the port or harbor of 
New York, but is in the State of New Jersey, distant sixteen to 
twenty miles from New York, and not in the ordinary course of a 
voyage to IIavana, and no necessity is shown for proceeding to that 
place, either for making a trial trip or taking in coal. That voyage 
must, in the absence of any proof to warrant it, be considered as vol- 
untarily made, and in violation of the terms and conditions upon 
which the liability of the defendants was assumed. 
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It was 2ntirely distinct from and unconnected with the voyage in- 
sured. Although the vessel returned to New York, and afterwards 
sailed for Havana, that was not the voyage in the contemplation of 
the parties or intended to be insured, when the insurance was effected. 
They acted and made their contract having reference to the facts and 
circumstances existing at that time. The vessel was then nearly 
ready for sea. It was expected that she would sail in a few days, 
and that oa leaving New York she would proceed direct on her voy- 
age to Havana. There is not the least foundation, or any plausible 
color to justify the conclusion or an inference that either party, when 
referring to the adventure, “‘at and from New York,” described in 
the policies, had reference to or could have meant one that should 
begin after the vessel had sailed therefrom and again returned thereto, 
subsequent to a voyage to another place, or in other words that it 
should begin after an independent and intermediate voyage had been 
made and entirely completed. It is also clear that when the vessel 
was at Klizabethport, she was neither at New York nor on a voyage 
therefrom to Havana, and consequently the policies had at that time 
ceased to protect her, and nothing that subsequently occurred could 
restore the obligation of the underwriters, and again renew their 
liability, without their consent. It follows from the preceding con- 
siderations that there was such a deviation from the voyage insured 
as to discharge the defendants from their liability under. the policies. 

The motions for the dismissal of the complaints should therefore 
have been granted, and the judgments were erroneously ordered 
against them. It is, however, proper to refer to the opinion of the 
majority of the court below on ordering judgment for the plaintiffs. 
Monell, J., by whom it was given, says: ‘Although the underwrit- 
ers are discharged if the loss occurs upon a policy ‘at and from’ a 
port of departure, while the vessel is away from such port for any 
unexcused purpose, ‘ yet they will not be absolved if the vessel returns 
in safety, and is afterwards lost upon her voyage; and one reason is 
that the policy covers two risks, one at the port of departure and the 
other from such port upon the voyage to the port of destination. 
These risks are wholly independent and distinct from each other. 
The former insures agaist the enumerated perils while the vessel lies 
in port, and if she is taken from such port for any unjustifiable pur- 
pose, and is lost while absent from such port, the obligation of the 
insurers is at an end. The latter risk is limited to the voyage, and 
takes effect upon the departure of the vessel. If at that time no loss 
has occurred, the contract continues binding’.” That construction 
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cannot be sustained. No case or authority is cited to support it, and 
the court concedes that it is opposed to and adverse to the decision in 
Brown vs. Tayleur, 4 Ad. & Ell., 241 (31 Eng. C. L. Rep., p. 60.) 

In that case the insurance was on a ship “at and from her port of 
lading in North America to Liverpool.” After she had taken a part 
of her cargo on bozrd at one port, she sailed to another in the same 
bay of the sea, described by different witnesses as five or seven miles 
distant, but not in the line of voyage to Liverpool, to complete her 
loading. After remaining there three weeks and taking in additional 
cargo, she returned to the port which she had left to receive provis- 
ions, water and wood and to be got ready for sea. Nine days after- 
ward she sailed therefrom for Liverpool, and was lost on the voyage. 

It was held (Lord Denham, C. J., and Judges Patterson, Williams 
and Coleridge, seriatim, giving opinions) that the port where she 
commenced loading was her port of lading within the meaning of the 
policy, and that her departure therefiom to another port, as above 
stated, was a deviation and avoided the policy. 

The same principle was deciced by the Supreme Court of this State, 
in Vos & Lightbourne vs. Robinson, 9 John. Rep., p. 192. In that 
case the voyage insured was ‘‘at and from Port Plata, St. Domingo, 
to New York,” and the vessel covered by the policy was shipwrecked 
and lost in going from Port Plata to Susua. She had a permit from 
the government at Port Plata to go to Susua for the loading of 
mahogany, and would have been obliged to return to Port Plata for 
her clearance. Susua was included within the revenue district of Port 
Plata, and about four leagues east therefrom. It was held that Port 
Plata proper was the port of departure, and that there was a deviation 
from the voyage insured. It will be seen that the vessel had not 
cleared for New York, and consequently was not in the course of her 
voyage there, at the time of her loss, but that she had to return to Port 
Plata, her port of departure. The result of the decision, therefore, 
is that the policy ceased to be binding and effectual after the vessel 
left that port, although for a temporary object and purpose only, and 
with the intention on the part of her master to return thereto, and it 
affirms the proposition above stated by me, that the vessel insured 
under the policies in question was not protected or covered by them 
when she was at Elizabethport. See, also, 1 Phil. Ins. § 1,000; 2 
Parsons on Ins., 7, and 46 to 52. 

Without further citation of authorities, a perfect answer to the 
position, that the policy covered two risks, independent and distinct 
from each other, exists in the fact that there is but one single and 
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entire premium. What portion of this was applicable to the risk on 
the vessel while in port, and what portion on that during her voyage? 
It is impossible to say. 

It may also be asked, If there were two risks how much was the 
amount insured on each risk? Certainly not the whole sum of $7,500 
specificd in the policies, and there is no means of determining the 
proportion. And if for any cause the plaintiffs should have become 
entitled to a return of a portion of the premium on either risk, how 
much would be returnable? 

I forbear to pursue these inquiries or the further consideration of 
the question. If it be conceded that there were separate, distinct 
and independent risks, the fact does not benefit the plaintiffs. It 
would then follow as a practical result that there are in fact two poli- 
cies, one on the vessel while in port ‘at New York,” and the other 
on her voyage “from New York.” ‘The latter under the facts dis- 
closed in the case never attached. The voyage to Elizabethport 
clearly is a bar fatal to a recovery. That was a new, distinct, dif- 
ferent and intermediate voyage, not in contemplation of the parties 
at the time their contract was made, and it opcrated as an abandon- 
ment of the voyage insured. See 3 Kent, 5th Ed.,.817; Parsons 
Mer. Law, p. 457. 

Having reached the conclusion that the judgments appealed from 
are erroneous, on a ground common to both cases, I do not deem it 
necessary to consider the effect of the bill of sale from the plaintiffs 
to Kain, nor any of the other questions raised on the trial. 

The judgments must be reversed and a new trial ordered on the 
ground stated, costs to abide the event. 

‘¢ Lott, Ch. C., reads for reversal ; Hunt, C., reads for reversal. All 
concur. Judgment reversed, new trial ordered, costs to abide event.” 


Hunt, Com. 


The application for insurance of the vessel, signed by the plaintiffs’ 
agent, contained a warranty that the vessel was in “‘ perfect order,” 
and also that she would ‘sail in a few days.” 

On the trial no attention was called to the first branch of this objec- 
tion. When the plaintiffs’ case was closed, the defendants moved for 
the dismissal of the complaint upon four different grounds specifically 
stated. Neither of them contained any reference to this objection, 
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nor was there any allusion to it when the case was finally closed at 
the circuit. Evidence was given to show that the underwriter was 
informed that the vessel was undergoing extensive repairs and was 
being thoroughly remodeled, and that the inspectors employed by the 
underwriter visited her and made their reports upon her condition. 
This was expressly denied on the other hand. It is quite likely that 
there was a fair question under this point to be submitted to the jury, 
if such submission had been requested. No such request was made, 
and under the evidence as it stands, and without attention to the point 
on the trial, we are not justified in saying that there was a breach of 
this warranty as to the condition of the vessel. 

The alleged breach in the other respect, to-wit: That she should 
“sail in a few days.” formed one of the grounds of the motion to 
non-suit, but there was no request that the jury should receive any 
instructions in relation to it. 

The insurance covers the vessel while in port, preparing for her 
voyage. The rule is that such delay must be for a reasonable time 
only. As it is expressed in another form, the departure must be in a 
reasonable time. Were there no excusing facts in the case, a delay 
of forty-five days in the clearing of a ship, whose intended voyage 
would occupy only five or six days, would appear to be unreasonable. 

Here, again, the conflict of testimony is important to be considered. 
If the vessel was in perfect order, ready for sailing, but a few days 
literally would be required to load and start her, or should be allowed 
for that purpose. If, on the other hand, the vessel was in good order 
for river navigation, but was being remodeled and _ substantially 
rebuilt to fit her for an ocean steamer, several weeks might well be 
exhausted in that duty. Again, this vessel while under repairs met 
with various disasters and calamities, which delayed her completion. 
I cannot discover such a state of facts as upon the principles of law 
laid down by the appellants, would justify the court in saying that as 
a matter of law and necessarily there was a breach of the warranty 
that the vessel should sail in afew days. The jury might have so 
found, but the question was not submitted to them, and neither party 
asked that it should be. 1 Arnould, 383; 1 Parsons Mar. Law, 281. 

The principal point in the case is that arising upon the alleged 
deviation in visiting the port of Elizabeth, New Jersey, a distance of 
16 to 20 miles, for a trial trip, and to procure coal. This occurred on 
the 6th of April. The port of Elizabeth was not on the route to 
Havana, and was reached by going down the New York Bay, either 
outside or inside of Staten Island, but in each case inside of Sandy 

deal 
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Hook. She returned from Elizabeth to New York within a day or 
two. When loaded at Elizabeth with seventy tons of coal, it was 
‘found that her exhaust pipe was submerged and needed to be altered. 
The coal was found to be unsuitable and was removed, and other coal 
substituted. Coal could readily be obtained at different places in the 
port of New York. The defendants offered to prove that by the cus- 
tom of New York, trial trips are the subjects of separate insurance 
and separate premiums; also, the usual instrance premium on a 
voyage to Elizabeth, both of which offers were excluded by the court. 
The court directed a verdict for the plaintiffs for the amount of the 
loss. 

The law is firmly settled that a deviation from the voyage limited 
in the policy, unless compelled by necessity, avoids the policy. It 
matters not how short may be the deviation, nor how harmless. Nor 
indeed does it aid, that it should be shown that the alteration made a 
shorter and safer voyage, and thus was of positive advantage to the 
underwriter. The contract is to insure upon a voyage between the 
ports named, in the regular and customary track. The moment the 
vessel voluntarily and without necessity departs from the due course 
of the voyage, the contract is at an end, and the underwriter is freed 
from all responsibility. 3 Kent’s Com., 312; Smith Mer. Law, 3d 
Amer. Ed., p. 459; 1 Arnould Ins., 354; Stevens vs. Com. Ins. Co., 
26 N. Y., 402. 

Brown vs. Tayleur, 4 Ad. & Ell., 241, is in point. The Penrith 
was insured ‘at and from her port of loading in North America to 
Liverpool.” The vessel took in a part of a cargo of timber at Co- 
cayne, New Brunswick, in July. In August she sailed to Buktouche, 
five to seven miles distant, to complete her cargo. Buktouche and 
Cocayne are situated on different creeks of the same bay. The vessel 
returned to Cocayne on the 22d of August, to get wood, water and 
provisions. She took on no additional cargo there unless a few sticks 
of timber, which was doubtful. She sailed for England on the 31st 
of August, and was lost on the voyage. Neither of these ports had 
a custom house, though there were officers of customs at both places, 
and both were within the jurisdiction of the custom house of St. 
Johns, N. B. 31£E.C. L. R., 60. 

It was held by the Court of King’s Bench, Ch. J. Denman presid- 
ing, that there was a deviation, and the policy was avoided. Justice 
Patterson says: ‘‘ When she began to take on her cargo at Cocayne, 
that was her place of lading, and her removal afterwards to Buktouche 
was a deviation.” Justice Coleridge says: ‘It makes a difference 
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whether a ship stays at one place to load, or goes on a roving voyage 
to pick up a cargo.” 

Vos & Lightbourne vs. Robinson, 9 J. R., 191, is an earlier case in 
our courts, where the same point was adjudged and in the same man- 
ner. Elliot vs. Wilson, 4 Br. Par. Cas., 470; Kettell vs. Wiggins, 13 
Mass. R., 68, are decisions to the same effect, on facts of quite a 
similar character. 

I find but a single authority which seems to conflict with these 
general views. In Parsons on Mar. Law, 2d, p. 278, § 2, the writer 
says: ‘It is perfectly well settled that any deviation whatever dis- 
charges the insurers from all further responsibility, leaving them, 
however, liable for a loss occurring before the deviation, and caused 
by a peril insured against. Nor are they discharged if the change of 
risk is merely temporary, and when it ceases, all subsequent risks are 
precisely and certainly the same as they would have been had no 
deviation taken place. In this case the effect of the deviation is only 
to suspend the responsibility of the insurers and discharge them from 
any liability for a loss which occurred during the existence of the 
deviation. But it is obvious that there are few changes of risks that 
can be said to leave all the subsequent perils in precisely the same 
condition as if there had been no change, and this exception therefore 
is seldom applicable.” The answer to this authority, as applicable to 
the present case, is apparent. The rule thus laid down by Parsons is 
true as to a time policy, under certain contingencies, but never as to 
a voyage policy. The illustration given by the learned author in the 
note is of that character. Thus he says, if a steamboat makes regular 
trips between two ports, is insured for one year, and if after the trip 
for the day is ended she should tow a vessel or do any similar act, the 
underwriters would clearly be liable if she were subsequently lost in 
a regular trip or while lying in port, but not if she were lost while 
engaged in towing. This may be. If so, it would be upon the prin- 
ciple that the time policy operates as a new and separate insurance 
upon every trip made between the ports designated. Every time 
that she starts from the port of departure a new insurance comes 
into existence, and it might well be said that the offences committed 
upon a former voyage and under a former policy, could not affect the 
last voyage. See Day vs. Orient, 1 Daly R., 13; Robertson vs. Col- 
umbian, 8 J. R., 491. 

The qualification imposed by the learned author, “that all subse- 
quent risks shall be certainly and precisely the same as if no devia- 
tion had taken place,” destroys the rule. No such certainty can 
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exist. If the vessel is delayed an hour or hastened an hour, it is 
obvious that she may incur perils which that change of time created 
or increased. It is impossible to say with certainty that every cir- 
cumstance of time, place, weather, enemies, condition of the captain 
or crew, or vessel, occurring after a change, would have been the same 
had there been no change. The vessel we are looking after spent 
three days in going to Elizabeth and returning. The coal there 
loaded was taken out and other coal put in. How many hours altera- 
tion in the time of her final departure this made, who can tell? Who 
can tell whether she received a strain not perceptible, a secret injury, 
some damage to the coal bins, which was connected with her subse- 
quent destruction by fire? These are speculations. They may be 
well founded. They may be entirely without foundation. They serve 
to illustrate the danger of departing from the well settled rule of law. 
I repeat it, as well expressed by Justice Sedgwick, in Coffin vs. New- 
buryport Mar. Ins. Co., 9 Mass. R., 436: ‘It is undoubtedly true 
that the shortness of the time, or the distance of the deviation makes 
no difference as to its effect on the contract. Whether for one hour 
or one month, or for one mile or one hundred miles, the consequence 
is the same. If it be voluntary and without necessity, it puts an 
end to the contract. 

The plaintiffs seek to obviate the difficulty by the argument that 
the voyage to Elizabeth was a trial trip, and that such experiment 
was necessary before the vessel could safely proceed on her voyage to 
Havana. All the cases show that necessity excuses a deviation such 
as stress of weather, compulsion of a superior power, or a change for 
the relief of a vessel in distress. But it must be necessity. Thus in 
Phelps vs. Auldjo, 2 Camp., 850, when the master of a vessel went 
out of a harbor by order of the captain of a frigate lying near, to 
examine a strange sail, Ld. Ellenborough ruled it to be a deviation, 
remarking that if he had gone by compulsion or under threat or just 
fear of violence, it would not have been so. No necessity is shown 
for the vessel in this case to go out of the limits of the port of New 
York. Apparently she could have been tested as well by going down 
the bay to Staten Island, as by going to Elizabeth. She did not go 
out into the broad ocean, as it appears that her voyage was inside 
the Hook. The opportunity to test her fitness for the sea could have 
been perfectly attained without going to another port, in another 
State, at a distance of eighteen or twenty miles. On this point, as 
well as the supplying her with coal, there is not the slightest evidence 
of a necessity for leaving the port of New York. The contract bound 
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her to remain in the port of New York, ‘‘at New York,” until she 
should take her departure “‘ from New York to Havana.” See author- 
ities, supra. This contract was violated by the deviation to Elizabeth, 
without compulsion or necessity, and the responsibility of the under- 
writer thereupon ceased. 

Judgment should be reversed; a new trial ordered, costs to abide 
the event. 


COMMISSION OF APPEALS OF NEW YORK, 


JANUARY TERM, 1872. 


Appeal from General Term of First District. 


AMBROSE SNOW anv JOSEPH S. BURGESS, App’ts, 
U8. 


THE COLUMBIAN INS. CO.. Respondent.* 


On the 9th of September the company insured the schooner, then lying in the port of 
Boston, for the term of one year. The policy contained a warranty that the 
schooner should not use ports in the British North American Provinces, except 
between the 15th day of May and the 15th day of August. On the 20th of Sep- 
tember, the schooner sailed from Boston, for a port in one of these provinces, 
for the purpose of taking in a cargo of coals, and on the 24th of September, when 
within about fifty miles of the port, and while prosecuting the voyage, was wreck~ 
ed and totally lost. 


Warranties must be strictly and perfectly complied with. It is not enough that they 
be substantially complied with. The compliance must be full and complete, 
though not necessarily literal. 


“To use,” in connection with the word “ port,” means to go into a harbor or haven 
for shelter, for commerce or for pleasure, and to derive an advantage from its 
rotection. Going near a harbor or port, sailing past, or going in the direction of 

t, isnot a use of the port. 

In the matter of performing contracts, except on some nice points of deviation, the 
intention is not usually important. It is the act or fact, by which the result is 
determined. 

There was no breach of warranty by the assured. 


If, after applying the ordinary canons of construction, the meaning remains in doubt 
the doubt must be construed againstthe underwriters, who wrote the policy, an 
adopted the language which creates the doubt. 


To sail towards a port and to come within fifty miles of it, is not within any sense of 
the term to use it. 





* Decision rendered June, 1872. Statement of the case by H. E. Sickels, Esq., State Rep’r 
of N. Y. 
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A mere intention to violate a policy can never have the effect of an actual violation. 
So long as the vessel had not actually reached a forbidden place, the unexecue 
ted intention to reach one cannot avoid the policy. 


The facts of the case, as they appear by the pleadings, and as ad- 
mitted upon the trial, are as follows, viz: 

First. That during all the times mentioned in the complaint, the 
plaintiffs were co-partners in business, under the firm name of Snow 
& Burgess. 

Second. That the defendant, during all the times mentioned in the 
complaint was, and now is, a corporation formed under and by the 
laws of the State of New York. 

Third. That on the 9th day of September, 1864, in consideration 
of the premium of six hundred and sixty dollars, the defendant made 
and delivered to the plaintiffs its policy of insurance, by which the 
defendant insured the plaintiffs for six thousand dollars, upon the 
schooner Caspian, then owned by the plaintiffs, and lying in the port 
of Boston, Massachusetts, from the 8th day of September,. 1864, at 
noon, until the 8th day of September, 1865, at noon. 

The policy contained the following clauses: ‘‘Warranted not to use 
ports on the continent of Europe, north of Hamburg, nor to go east 
of Navarino, in the Mediterranean, during the period insured; nor 
ports on the continent of Europe, north of Antwerp, between 1st of 
November and 1st of March ; nor ports in the British North American 
Provinces, except between the 15th day of May and 15th day of 
August ; also warranted not to use the West India Islands, during the 
months of August and September ; also warranted not to use ports 
and places in Texas, except Galveston, nor foreign ports and places 
in the Gulf of Mexico; nor places on or over Oranoke Bar ; nor any 
of the West India Salt Islands; nor ports or places on the west coast 
of America, north of Benecia, during the period insured; nor to use 
the Min River; nor Torres Straits.” 

At the time when the policy in question was issued, and for a period 
long anterior to that time, it was the established custom of under- 
writers in the City of New York to charge an additional premium for 
the use of ports in the British North American Provinces, between 
the 15th day of August and the 15th day of May in every year, and 
this was owing to the supposed increased dangers of the navigation 
incident to the use of said ports during that period. 

Fourth. That on the 20th day of September, 1864, said schooner 
Caspian sailed from said Boston, in ballast and stores, bound for the 
port of Lingan, in the Island of Cape Breton, in the Province of 
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Nova Scotia, one of the British North American Provinces, for the 
purpose of taking in a cargo of coals. That the vessel proceeded on 
her voyage, and on the night of the 24th of September, while so pro- 
ceeding, was wrecked, and totally lost on the coast of the Island of 
Cape Breton, within sight of the Louisburgh light, on said Island, 
and about fifty miles from said port of Lingan. 

Fifth. That the plaintiffs, at the time of taking said risk and of 
said loss, were the sole owners of said schooner Caspian, and that 
her value exceeded six thousand dollars, and was about seven thous- 
and dollars. 

Sixth. That on the 15th day of October, 1864, the plaintiffs fur- 
nished to the defendant all necessary preliminary proofs of loss and 
interest, and that no objection is made to said proofs for insufficiency 
or want of proper services thereof. 

Seventh. That the freight on the cargo of coals which said schooner 
Caspian was bound to Lingan to take on board, was insured by the 
defendant by a policy executed to the plaintiffs at the same time as 
the aforesaid policy, on the body of said vessel. 

Eighth. That the premium note upon said policy, for $661.25 was 
due on the 11th day of September, 1865, and that the said note and 
interest to date are to be detached from the said loss. 

The defendant’s counsel moved for a dismissal of the complaint, 
upon the ground that the warranty in the policy not to use ports in - 
the British North American Provinces, except between the 15th May 
and 15th August, having been violated, the plaintiffs were not entitled 
to recover. 

The court refused the motion, and ordered iudgment for the plain- 
tiffs for $5,782.33. ° 

Upon appeal to the General Term of the First District, this judg- 
ment was reversed, and a new trial was ordered. From this order the 
plaintiffs appealed to the Court of Appeals, giving the stipulation 
required by law. 


R. H. Hontiey, for Appellants. 
Duptey Fierp, for Respondent. 


‘Hunt Com. 


. Warranties must be stricfly and perfectly complied with. Phillips 
Ins., § 762. It is not enough that they be substantially complied with. 
Ib. The compliance must be full and complete, though not necessa- 
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rily literal. Jb. §§ 762, 766. Mr. Justice Kent said in Kemble vs. 
Rheinlander, 3 Johns. Cas., 130, that “‘a warranty must be literally 
complied with, but this strict compliance ought to operate in favor of 
as well as against the assured, whenever he can bring himself within 
the terms of it.” 

In the case of a warranty that ‘the ship should have twenty guns,” 
and she had in fact twenty-two guns, but only twenty-five men, a 
number short of the necessary complement for twenty guns, there 
being no ground to impute fraud, Lord Mansfield held this to be a 
compliance with the warranty, and that the assured was entitled to 
recover. Hyde vs. Bruce, Marsh., 347: 3 Dougl., 213; cited 1 Phil. 
Ins., § 767. 

That the assured have literally complied with and kept their war- 
ranty in this case, can scarcely be doubted. A vessel cannot be said 
to have used a particular port, when it is conceded that she has not 
been within fifty miles of it. 

**To use” means to employ, to hold, to occupy, to enjoy or take 
the benefit of, as of a chair, a book, a house, a harbor. In connec- 
tion with the word ‘ port,” it means to go into a harbor or haven for 
shelter, for commerce or for pleasure, and to derive a benefit or ad- 
vantage from its protection. Going near a harbor or port, sailing 
past, or going in the direction of it, is not a use of the port. Certain 
ports, it is declared in the warranty, shall not be used, as those on the 
continent of Europe, north of Hamburg, nor ports in the British 
North American Provinces, except at certain dates, nor the West India 
Islands at certain dates, nor certain ports of Texas, etc. That this 
exclusion refers to places specifically, and not to the regions adjacent, 
is evident from the fact, that as to Navarino, in the Mediterranean, 
the exclusion is directed in form to the region, as distinguished from 
the port. It is stipulated in that case, without reference to ports or 
places, that the vessel shall not ‘‘ go east of Narvarino, in the Medi- 
terranean, during the period insured.” If the vessel shall go east of 
that port, whether she enters any or all the ports thereabouts, or 
returns having entered no port, the warranty is broken. As to Texas, 
again, the warranty is peculiar ‘‘ not to use ports and places in Texas, 
except Galveston.” The region is not excluded. One port is not 
excluded. All other ports are excluded, and the entry into any one 
of them except Galveston would constitute a breach of the warranty. 

The distinction between traversing a region and entering into a 
port or harbor in the region, was evidently in the view of the con- 
tracting parties. This is an answer to the argument “that it was 
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the clear intent of the underwriters in this restriction to guard against 
the danger which arises from navigating near the coast of the British 
Provinces, at certain seasons of the year.” The language is singularly 
unfortunate to embrace such a proposition. It imports that in cer- 
tain latitudes the regions were themselves deemed to be dangerous, 
and that the vessel must not enter those regions; that in other lati- 
tudes the underwriters had no fears of the region, provided the 
. dangers of using certain harbors or ports were avoided. ‘To meet the 
case, certain ports in the north of Europe and on the British North 
American coasts are excluded, the region being open for use, while in 
the Mediterranean and in the Gulf certain regions must not be entered 
by the vessel. 

The defendant insists again, that an intention to enter the prohibi- 
ted port creates a breach of the warranty. I cannot concur in this 
argument. No authority is cited to sustain it, and it is against all 
principle. In the matter of performing contracts, except on some 
nice points of deviation, the intention is not usually important. It 
is the act or fact by which the result is determined. A man may de- 
termine to violate his contract, or to defraud his neighbors a thousand 
times and in a thousand ways, and yet not place himself within the 
reach of the law. He may perform his contract, when he intends to 
violate it. If his acts are right, a secret, bad intent cannot injure 
him ; nor if his acts are wrong, can a good intent save him. If the 
assured intended to go to some other port in Texas than Galveston, 
but in fact went directly to Galveston, and the vessel was lost, while 
in that port, there would be no breach of the warranty. But if her 
master voluntarily carried his vessel east of Navarino, in the Medi- 
terranean, although he did not intend to go east of that port, and did 
not know that he had done so, his warranty would be broken. In 
each case, the fact, and not the intent to keep the warranty, or to 
violate it, gives the legal character to the transaction. 2 Par. Mar.. 
Law, ch. 3, § 1. When the question is one of deviation, the point of 
when and where the departure commences, may be important. The 
point here is upon the warranty not to enter a certain port, and is not 
a question of deviation. 

The case of Stevens vs. The Com. M. Ins. Co., 26 N. Y., 397, is 
cited by the respondents. In that case, the vessel was “ warranted 
not to use ports or places in Texas, except Galveston, nor in the Gulf 
of Mexico.” Permission was afterwards given “to use the port of 
Laguna, for her voyage, without prejudice to this insurance.” The 
vessel arrived at Laguna, but did not enter that port; it not being a 
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port of entry, the custom house officers would not permit the entry. 
She then sailed for Sisal, for the purpose of paying the duties, and 
intending to return to Laguna for her cargo. At Sisal she went 
ashore and was lost, The Court of Appeals held that the entry at 
Sisal was not justified, and that the warranty was broken. I should 
say that the real question in that case was, whether the permission to 
enter the port of Laguna carried with it the power to take all meas- 
ures necessary to effect that purpose, or whether the permission was 
to be literally construed. At any rate, the case bears no analogy to 
the one we are considering. 

In my opinion there was no breach of warranty by the assured. 

The order of the General Term should be reversed, and the plain- 
tiffs should have judgment on the verdict, with costs. 

“Leonard, C,, not sitting. Hunt, C., reads for reversal. Earle, 
C., reads for reversal. Lott, Ch. C., and Gray,.C., concur. Order 
reversed, and judgment ordered for plaintiffs, with costs.” 


Erez, Com. 


The only question in this case, arises out of a warranty in the policy 
that the vessel should not “‘use ports in the British North American 
Provinces, except between the 15th day of May and the 15th day of 
August. On the 20th day of September, 1864, the vessel sailed, 
bound for the port of Lingan, in the Island of Cape Breton, in the 
Province of Nova Scotia, one of the British North American Provinces, 
for the purpose of taking in a cargo of coals, and while on her way, 
and before reaching the destined port, she was wrecked on the coast 
of the island of Cape Breton, about fifty miles from said port. 

Precise and definite language is used in the policy in reference to 
the warranties, and if it had been intended to prohibit the vessel from 
sailing along or near the coast of the British North American Prov- | 
inces, the prohibition would probably have been inserted in apt and 
proper language. The underwriters deemed it sufficient to prohibit 
the use of the forbidden ports, and we cannot give the language used 
a broader signification than the ordinary and plain meaning requires. 
If, after applying the ordinary canons of construction, the meaning 
remains in doubt, the doubt must be construed against the underwri- 
ters, who wrote the policy and adopted the language which creates the 
doubt. 
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To sail towards a port, and to come within fifty miles of it, is not, 
within any sense of the term, to use it. This is not claimed. But it 
is claimed that the intention to use, is as much a violation of the policy 
as the actual use of the port. This claim is not founded in reason or 
authority. A mere intention to violate a policy, can never have the 
effect of an actual violation. The vessel at the time of her loss was 
not sailing in forbidden waters, and so long as she had not actually 
reached a forbidden place, the unexecuted intention to reach one can- 
not avoid the policy. N.Y. Firemen Ins. Co. vs. Lawrence, 14 John., 
46; Maine Ins. Co. vs. Tucker, 3 Cranch, 357. 


Order of General Term reversed, and judgment for plaintiffs upon 
the verdict, with costs. 


SUPREME COURT OF MISSOURI, 


JANUARY TERM, 1872. 


Appeal from Franklin Circuit Court. 


PACIFIC MUTUAL INS. CO., Respondent, 


Us. 


FREDERICK GUSE, Appellant.* 


The premium note specified that it was given for a policy issued by the company, 

and was to be paid in such portions and at such times as the directors of said com- 

any might, agreeably to the general incorporation laws of the State and the by- 
aws of the company, require. 

Under the statutes of the State a certified copy of a resolution passed by the board of 
directors, by which an assessment was levied on all premium notes, was admissi- 
ble 1n evidence. 

The defendant, under the statute was not liable at the mere discretion of the direct- 
ors. There must have been actual losses or expenses, before he was liable. 

The protection of the party making the note requires that the company should show 
the necessity of the assessment, not by a mere resolution or declaration, but by 
proof that payment was legally required. 


WAGNER, J. 


—o 


This was an action commenced before a justice of the peace to 


* Decision rendered January Term, 1872. 
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recover an assessment of $17.50 made by the plaintiff against the 
defendant, on a premium note for $70. The note specified that it 
was given for a policy issued by the insurance company, and was to 
be paid in such portions and at such times as the directors of the said 
company might, agreeably to the general incorporation laws of the 
State and the by-laws of the company, require. 

Before the justice of the peace defendant obtained judgment, but 
on appeal to the Circuit Court, judgment was had for the plaintiff. 

The only question of any importance in the case is the ruling of 
the court in admitting evidence. The plaintiff offered in evidence 
and the court admitted a copy of a resolution passed by the board of 
directors, by which an assessment of 25 per cent. was levied on all 
premium notes held by the company, to discharge the indebtedness of 
the company up to a certain date. The resolution was duly certified 
to by the president and secretary of the company, with the seal of the 
company affixed. 

The defendant objected to the admission of the resolution as evi- 
dence, on the ground that the plaintiff had not proved any loss sus- 
tained, for which an assessment ought to be made, and on the further 
ground that a copy of the resolution was no evidence of any acts of 
the plaintiff; that the original ought to be produced, or its absence 
accounted for. So far as the second point raised in the objection 
goes, the law settles it against the position taken by counsel. The 
statute in relation to evidence provides that copies of all records and 
papers on file in the office of any company incorporated under the 
general or special laws of this State, when certified by the secretary 
or president, and authenticated by the seal of said company, shall be 
received as prima facie evidence in all courts in this State, in the 
same manner and with like effect as the original. Wagn. Stat., 592, 
§ 18. 

But the first objection raised presents a question of more difficulty. 
_ The case comes under the provisions of the law relating to fire insur- 
ance companies, as contained in the General Statutes of 1865, pp 
357-9. Section 16 provides for persons becoming members of the 
company, regulates the manner of taking premium notes, specifies the 
amount to be paid down, and then says that the remainder of the ~ 
notes “shall be made payable in part or in whole, at any time when 
the directors shall deem the same requisite for the payment of losses 
or other expenses or purchases.” Section 20 empowers the board of 
directors of every mutual insurance company, in order to settle the 
losses sustained by fire, and the expenses of the company, to make 
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an assessment or assessments, at convenient times, wherein they shall 
determine the sums to be paid by the several members of the compa- 
ny; and section 26 gives the board of directors power to make an 
assessment or assessments as often as they deem it necessary to meet 
the liabilities of the company, and provides that the assessments shall 
be made payable within thirty days, and that they may also include 
the necessary incidental expenses. 

These statutory provisions are essentially the same as exist in sev- 
eral of the States of this Union, and while they have never come up for 
construction heretofore in the Supreme Court of this State, they have 
often been passed upon by the courts of other States, and the adjudi- 
cations are harmonious and uniform. 

In Thomas vs. Whallon, 31 Barb., 172, the charter of the company 
provided that the notes taken by it for premiums should be paid in 
whole or in part, and at such times as the directors should deem re- 
quisite for the payment of losses and such incidental expenses as 
should be necessary for transacting the business of the company. By 
an amendment of the insurance law which applied to the company, 
it was provided that the directors should, after receiving notice of any 
loss or damage by fire sustained by any member, and ascertaining the 
same, * * * settle and determine the sums to be paid by the 
several members thereof, as their respective portions, and that the 
same should be paid. thirty days next after notice. And the court 
held that upon a proper construction of the foregoing provisions, the 
directors of the company had no arbitrary discretion in making as- 
sessments, but that it devolved upon it to aver and prove that the 
contingency had happened upon which the defendant’s liability had 
become absolute. So in American Ins. Co. vs. Schmidt, 19 Iowa, 
502, where the defendant made his note to plaintiff, by which he 
agreed to pay, for value received, the sum claimed in a certain policy 
of insurance, ‘in such portions and at such time or times as the direc- 
tors of said company may, agreeably to their charter and by-laws, 
require,” it was held that the company could not recover on the 
notes for an assessment made thereon without alleging and proving 
that losses and expenses had actually occurred. 

And to the same effect are all the cases that we have found in con- 
struing like statutes. Bangs vs. Gray, 2 Kern, 477; Herkimer Co. 
Mut. Ins. Co. vs. Fuller, 14 Barb., 373 ; In re Bangs, 15 Barb., 264; 
Atlantic Ins. Co. vs. Fitzpatrick, 2 Gray, 279; Long Point Ins. Co. 
vs. Houghton, 6 Gray, 77; Savage vs. Medbury, 19 N. Y., 32; Bangs 
vs. Duckinfield, 18 N. Y., 592. 
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The liability of the defendant is not an absolute liability to pay the 
whole amount of premium or deposit note, but it is conditional, de- 
pending upon the contingency of the happening of losses to which he 
shall be liable to contribute, and which have been ascertained by the 
directors, and the necessity of the payment of the whole or part of 
the note to satisfy the claim. The promise of the defendant is to pay 
upon certain conditions, and the existence of those conditions must 
be shown by the party seeking. to enforce the contract. Stow vs. 
Wadley, 8 Johns., 124 ; Ferris vs. Purdy, 10 Johns., 359. Nor was the 
defendant liable at the mere discretion of the directors. There must 
have been actual losses or expenses before defendant was liable, as 
it was for these alone that he was liable, according to the very terms 
of his contract. 

Does the mere passage of a resolution show a right to recover, or 
should there not be other proof that the payment of the assessment 
was necessary to meet losses and expenses? ‘To require further proof 
of the plaintiff is imposing no impossible or unreasonable burden. The 
proof of the facts on which defendant’s liability rests is in the possession 
of the plaintiff and is easily made. But the other rule would cast the 
burden of showing negatively that there had been no such losses and 
expenses as rendered the assessment necessary. And this would in- 
volve an examination of the records and papers under the control of 
the opposite party. There is no arbitrary discretion to make assess- 
ments by the directors, and they do not act judicially, and their action 
is not a proceeding in rem which binds all directly or indirectly affect- 
ed. This conclusion would seem to follow from the nature of the 
contract between the parties. Assessments can not be made on these 
premium notes unless the necessity therefor properly and legally 
arises. The protection of the party conditionally bound demands 
that the other party should show the necessity, not by a mere resolu- 
tion or declaration, but by proof that payment was legally required. 
The proof is easily made, and protects alike the interests of all. To 
hold otherwise, would be to place those who have given their premium 
notes wholly in the power and at the caprice of the board of direc- 
tors. 

The judgment should be reversed and the cause remanded. 

The other judges concur. 
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COURT OF APPEALS OF NEW YORK. 


Appeal from General Term of Court of Common Pleas of the City of 
New York. 


SOPHIA V. D. REYNOLDS, Respondent, 


v3. 


‘THE COMMERCIAL FIRE INS. CO., or N. ¥ , App'’t.* 


The policy provided that if the pretnises insured should at any time be used for the 
purpose of any trade or occupation, denominated in the policy as specially haz- 
ardous, except as therein specially provided for, the policy should be void. An- 
nexed to the policy was a classification of hazards, and among others were “extra 
hazardous” and “specially hazardous.” ‘ Hide, fat melting, slaughter houses,” 
and also distilleries, were included in the latter class. 

The policy contained the following provision in writing: ‘The above premises are 
privileged to be occupied as hide, fat melting, slaughter and packing houses, and 
stores and dwellings, and for other extra hazardous purposes.” ‘Two of the build- 
ings insured were uscd for distillery purposes, at the time of the fire. 

It is an elementary rule that where there is an inconsistency between the written and 
the printed portion of a policy, the written is to be preferred to the printed. 

The words in the policy, “or other extra hazardous purposes,” must be taken to 
mean purposes of the same class as those before specified, and the term “extra 
hazardous” must yield to the specifications. 

The insured had a right to use the premises for any “specially hazardous pur- 
pose.” 


Equivocal language, especially if calculated to mislead the assured, must be construed 
most strongly against those using the language and issuing the policy. 

The agent of the insured informed the company, at the time the renewal policy was 
applied for, that he thought there had been a change in the business carried on in 


the premises, and referred them to another company that had recently made a 
survey of the property. 


This was as effective as a notice of the very change that had been made. 
The knowledge of this change was a circumstance proper to be considered in deter- 
mining the intention of the company in the language employed, and it does not 


conflict with the rule that parol evidence is inadmissible to vary the terms of the 
written instrument. 


The defendant 1s precluded from am any breach of warranty or fraudulent rep- 
resentation in the application upon which the first policy was issued. 


It was issued upon the survey ot the agent of another company, and not upon 
the representation of the plaintiff or her agent. 


Appeal from judgment of the General Term of the Common Pleas 
of the City of New York, affirming a judgment entered upon a verdict 
in favor of plaintiff. : 





* Decision rendered March 27th, 1872. 
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By the terms of the policy in question, the premises were “ privi- 
leged to be occupied as hide, fat melting, slaughter and packing 
houses, and stores and dwellings, and for other extra hazardous pur- 
poses.” According to the classification of hazards in and by the pol- 
icy, the division and distribution of risks is as follows, viz: Into 
“first class,” including ‘“‘not hazardous,” “hazardous No. 1,” and 
‘‘extra hazardous No. 1 ;” and into “‘ second class,” including ‘ haz- 
ardous No. 2,” ‘extra hazardous No. 2,” ‘‘extra hazardous No. 3,” 
and ‘specially hazardous.” Each of the above subdivisions of hazard 
contains a specific designation of the “trades, occupations and mer- 
chandise”’ intended to be comprehended therein. 

The clause in the policy in relation to ‘‘specially hazardous” risks, 
contained the following provision, viz: ‘The following trades, occu- 
pations and merchandise, add to the rate of the building and its con- 
tents fifty cents or more per $100, and to be covered must be spec- 
ially written in the policy ;” and after mentioning a number of par- 
ticular trades and articles of merchandise, winds up with the clause, 
‘and all workshops, manufacturing establishments, trades and mills, 
not above enumerated as hazardous or extra hazardous.” Distilleries 
are not included under the heads ‘‘ hazardous” or ‘‘ extra hazardous.” 

On the 3d of July, 1866, a fire broke out in the general premises in 
question, extending from Nos. 23 to 29, inclusive, by which Nos, 24 
and 25 were entirely destroyed, and the others damaged and partially 
destroyed. The fire originated in Nos. 24 and 25. Nos. 24 and 25 
were then occupied as a distillery and rectifying establishment. 

In the body of the policy, following the description of the premises 
insured, is the following clause: ‘If the above mentioned premises, at 
any time during the period for which this policy should otherwise con- 
tinue in force, shall be used for the purpose of carrying on therein any 
trade or occupation, or for storing or keeping therein any articles 
goods or merchandise denominated hazardous or extra hazardous, or 
specially hazardous in the second class of the classes of hazards an- 
nexed to this policy, except as herein specially provided for, or here- 
after agreed to by this corporation, in writing, upon this policy, from 
thenceforth, so long as the same shall be so used, this policy shall be 
of no force or effect. 

The policy sued upon was a renewal of a previous policy, covering 
the same premises. 


[Concluded in February Number.] 





MISCELLANEOUS DEPARTMENT. 


INSURANCE AUXILIARY TO THE PRODUCTION OF WEALTH. 
BY PROF. WM. TWINING, OF ST. LOUIS. 

Every product of human labor that conduces to the health, comfort 
and welfare of man is accounted as wealth. Money is only its artifi- 
cial representative. Whatever, therefore, stimulates or facilitates la- 
bor, or mitigates the depressing effects of disaster, or prevents sudden 
revolutions in trade, or helps to carry men over the hard places of 
misfortune, is entitled to be accounted as an important auxiliary to 
the increase of the public property. Tested by the support which it 
renders to individual, and, of course, to general production, insurance 
deserves to be ranked among the wealth-producing agencies that dis- 
tinguish the civilized from the uncivilized conditions of man. Every 
product of human toil is liable to destruction by fire or accidents in 
transportation, and every destruction entails a public loss. When the 
loss falls heavily upon the individual possessor, if it fall so severely 
as to crush the energies of his nature, or to disable his wealth-produc- 
ing power, or it, through his commercial affiliations, it draw prosper- 
ous men into financial embarrassment, the evils of non-insurance are 
made appreciable. When, on the other hand, the loss, instead of 
resting upon a single person, is distributed in small sums upon a 
large number of co-insurers, the ease with which business returns to 
its accustomed channels, and flows on as if no interruption had occur- 
red, gives evidence of the efficacy and value of the relief which this 
principle of distribution is able to furnish, and of its worth as a reg- 
ulating power in commercial society. 

The soliciting agent of an insurance company, whose interest lies 
solely in his percentage profit and the credit of the company which he 
.represents, very naturally and with great propriety addresses his ap- 
peals to the self-interest of those whose patronage he desires to se- 
cure. But the philosophic economist surveys the subject from a higher 
level, and with a broader conception of its bearing upon the wide 
range of trade and production. The office of insurance in these depart- 

—s 
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ments is no less important than that of the bank. In its relation to 
agriculture, and the mechanic arts, and the business of transportation, 
storage and interchange, its agency is absolutely indispensible as a 
means of safety. In preserving men from impoverishment and ruin 
by fire and accident, and in securing the conservation of the wealth- 
producing industries of society, it performs offices which support and 
extend useful enterprises, and it thereby becomes an efficient promo- 
ter of the highest and best civilization. 

The principles that lie at the foundation of insurance, and which 
impart to it the power of useful action, are such as arise out of the 
true interests of man in his broadest social relations. 

The growth of civilization involves a constantly increasing breadth 
of production, a more intimate and extended intercommunication be- 
tween different sections of the country, and a state of mutual depend- 
ence, between the multiplying branches of industrial employment, 
which renders reciprocal protection indispensible to the highest devel- 
opment of wealth-producing enterprises. Modern society is based 
upon ideas which invite every individual to bring into use the highest 
productive powers of his mind and body, by directing his attention 
to some useful occupation, stimulating him, at the same time, to in- 
vent new and improved methods of utilizing labor, and making it 
subservient, in the highest degree, to the creation of wealth. The 
effect of this is seen in the multiplication of mechanical inventions, 
in the employment of machinery for work which formerly was car- 
ried on by hand, in the increase of marketable commodities, and in 
the intensity with which all classes of persons devote themselves to 
their respective pursuits. The popular furor in the search for wealth, 
which is the legitimate fruit of the spirit of the new civilization, re- 
quires only to be held within the limits of law, civil, social and moral, 
under a system of mutual protection against disaster, to be made a 
most efficient means of developing a very advanced and desirable 
state of financial prosperity. But whether it be well regulated or 
not, its effect in increasing production, and in extending commercial 
interchange is nevertheless real, and the state of things which is thus 
brought into existence is one in which a sense of common interest in 
commercial society naturally suggests and requires protective co-oper- 
ation. Among wandering savages, and in semi-civilized communities, 
where the interests of property and trade in articles of production are 
very limited, there is no demand for this kind of protective action, and 
therefore it is not found in such societies. But in communities where 
that higher form of civilization prevails which is founded upon the 
universal equality of man, and the right of each individual to use and 
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enjoy the fruits of his own labor, it is easy to see that diversified indus- 
tries must arise, and that the several forms of production which spring 
from these varied pursuits, and the divisions of labor which they nat- 
urally create, and the complicated relations which are thereby consti- 
tuted between the different branches of industrial and mercantile life, 
require a special financial organization, in which the bank and the insur- 
ance corporation shall perform co-ordinate offices, the former as the 
organ by which capital shall facilitate the exchanges of trade and sup- 
ply its current needs, the latter as the institution by means of which 
any number of associated individuals shall become sureties for each 
other in the event of any disaster by fire or accident, and mutual 
sharers in the loss. In the vast affiliations of industry and trade, 
which arise in civilized communities, every disaster which involves 
destruction of property is as sure to disturb the healthful equilibrium 
of trade as an electric storm in the sun is to convulse the correlated mem- 
bers of the solar system. On this account the insurance of properties 
which are exposed to hazard, is a necessary remedial agency, whereby, 
in case of loss, not only the individual is reinstated in his personal 
credit and means of prosecuting business, but the many with whom 
he holds commercial relations are saved from loss on his account. It 
is for this reason that insurance always follows closely on the heels 
of civilization, and that it is found to exist only in this class of com- 
munities. This fact. proves, and the philosophy of the fact confirms 
the conclusion, that it is a necessary and distinguishing element of 
the highest form of social development. 

It is further evident that the custom of co-insurance springs from 
some natural law or social idea—from some absolute though unrecog- 
nized principle of equity, which has its origin in the unity of man and 
the essential community of his interests. Otherwise, it would, like 
gambling, be contrary to natural law and not legitimate. Some per- 
sons, taking this view of insurance, urge the moral objection that it is 
betting on contingencies. The fact that such objection is made is not 
mentioned as in itself of any considerable importance, or as requiring 
formal refutation, but is of use in this connection, and proper to be 
named, because it adds clearness and certainty to the proposition that 
the true foundation of insurance is the natural law of reciprocity in 
the commercial relations of man, a law not arbitrary, but founded upon 
an indissoluble relationship between society and the individual, in 
consequence of which both the good and the evil which aifect the 
individual, in his property or his power of creating property, enter 
into and go to make up the condition of the whole. Every mem- 
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ber of the community is commercially as well as morally interested 
in the preservation of every other member’s possessions, and in the 
conservation of his ability to carry on productive industry for the 
creation of property, and since this is the special office of insurance, 
it is fair to represent that the cost of insurance to each man is the tax 
which he pays in accordance with natural law, as his share of the 
expense of maintaining a healthful commercial equilibrium. As ex- 
treme cases are the best for illustrating principles, reference is legiti- 
mate, in this connection, to instances well-known and of common 
occurrence. Take, as an example, the successful manufacturer, who by 
practical industry has acquired both the talent and the means neces- 
sary for the development and direction of a great amount of skilled 
labor, which, without precisely such guiding superintendency as he is 
able to exercise, would be of little public utility, for want of organized 
employment. Working with his own hands and with small means at 
the outset, he has acquired a skill in workmanship, and a power of 
making labor conducive to wealth, which have raised him from the 
condition of an individual laborer, to the position of one who is com- 
petent to make the labors of many directly serviceable to public ad- 
vantage. His business has expanded itself from year to year, until 
hundreds of skilled workmen, organized and appropriated to special 
departments, according to their several abilities, are made able to 
turn out perhaps tenfold more of valuable production, than they would 
have done if they had acted only in individual capacities, and without 
the facilities afforded them in a thoroughly furnished and well spec- 
ialized system of labor. But in a brief hour, all the products of his 
years of toil are reduced to ashes. If he has lost his all by the con- 
flagration he is impoverished, and will be unable to restore the build- 
ings, the machinery and materials which are necessary for continuing 
the business on its former scale, and he is forced back into a narrower 
and less productive sphere of action. But if he has provided for the 
emergency by a policy of insurance, there will be no need of this. 
By the avails of his insurance, he immediately reinstates his business 
on a scale commensurate with the ability of productive economy, which 
had been acquired by years of experience, and the interruption which 
had occured leaves scarcely any traces of its existence. Instances of 
this kind afford striking examples of the ease and certainty with 
which the action of the law of community of loss, or social distribu- 
tion avails to render what otherwise would be a great commercial dis- 
aster comparatively harmless. They further demonstrate the prac- 
ticability of saving to society the invaluable benefit of conserved 
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industrial power, by so simple a method as that of distributing the 
burden of loss among the many. 

Although few persons are in the supposed situation of producers 
on an extensive scale, yet the principle illustrated by the instance cited 
is of universal application, even to the case of the humblest laborer, 
whose scanty subsistence is the product of daily toil. In the ma- 
jority of cases, losses by fire and accident produce no sensible dis- 
turbance in the state of trade, but if we notice the reports of any in- 
surance department, we shall see that the losses of a year, each, 
small, in itself considered, amount, in the aggregate, to millions 
of money, and in the light of the facts set forth in these public doc- 
uments, one cannot fail to be impressed with surprise and wonder at 
the effectual working of insurance as a conserving and reinstating 
agency, under losses which detract so largely from the annual pro- 
duction of the country. 

When men are pecuniarily disabled, and the enterprises in which 
they are engaged flag for lack of means of expansion commensurate 
with their productive ability, society suffers loss, and there at once 
arises the demand for individual reinstatement. If reinstatement is 
immediately effected, which is the true intent of insurance, all the 
wealth-producing talent which was in danger of being practically an- 
nihilated, by being throvn out of its proper sphere of employment, 
is brought back to its former condition, and the course of profitable 
industry goes on with but slight interruption. But if reinstatement 
be impossible, or has not been provided for, the consequences are in- 
evitable. An incalculable amount of public wealth is lost beyond recov- 
ery, by the practical annihilation of wealth-producing power in the 
state of disorganization that ensues. 

The extent to which this annihilating of productive power would 
go on, in the absence of remedial insurance, and the amount of loss 
which the public wealth would suffer in consequence, can be judged of 
only by considering the frequency with which disasters occur, and 
reckoning the total value of the property destroyed as the index of the 
value of the labor necessary for its reproduction, and how much of 
this value would be subtracted from efficient use for want of capital 
if it were not saved from extinction by this method of relief. 

The conservation of producing power in the individual is, therefore, 
an essential element of public economy ; and the insurance company by 
whose agency this important service is rendered becomes by this means 
an indispensible auxiliary to general prosperity. Even the religious 
law of charity is enforced by the consideration that charity bestowed 
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so as to help the needy to become producers and self-supporters is a 
true economy—there is, that scattereth and yet increaseth, and there 
is that withholdeth more than is meet, and it tendeth to poverty. <A 
timely bestowment upon one who is disabled by sickness or other 
calamity, from using his wealth-producing power, is a profitable 
outlay ; the withholding of it perpetuates individual disability, and 
tends to the common impoverishment. Without regarding the in- 
surance company as in any’sense an eleemosynary institution, it is 
still true that the same law of reinstatement prevails in this as in the 
case where a needful charity restores a sick man to health or one de- 
pressed by poverty and want of food and household comfort, to con- 
ditions in which his productive power shall be equal to his necessity. 
The action in both cases is restoration of that which, for the time 
being, is lost or rendered unavailable, and its conservation for further 
useful effect. It is a high and distinguished function which the insur- 
ance company alone can effectually execute. 

These considerations generalized, with some modifications in the 
statement of them, apply with as much force to the insurance of life 
as to those other forms of insurance which, for convenience of treat- 
ment, have been distinctly specified. Every person’s life is supposed 
to have some wealth-producing value to his family or to society or to 
both. The fact that some men are rendered worthless by their idle- 
ness or vices, or by misdirection of industrial ability, does not take 
away from the truth of the proposition. If, then, a man expends the 
proceeds of his labor wisely, or lays up his surplus profit as a reserved 
fund against the time of his death, what he then leaves becomes, in 
the hands of his survivors, and through them, the means of conservy- 
ing and perpetuating the benefits of his industrial action while he 
lived. Those who share his estate, if they are able and disposed to 
employ it well, may go forth into the world with augmented facilities 
for making themselves large and valuable contributors to the public 
prosperity. The same effect occurs when a man invests a portion of 
his income in a life insurance purchase. When death robs the world 
of the benefit of his producing power, the present value of at least a 
portion of it, represented by his insurance, is perpetuated to his sur- 
vivors, in whose hands, by reason of their augmented ability of useful 
enterprise, the amount of annual production that was cut short, may 
be reproduced and saved as a perpetual and self-perpetuating contri- 
bution to the national wealth, through a series of years at least equal 
to the natural period of his single life. 

Considerations of this character inevitably lead to the conclusion 
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that insurance, aside from the relief which it brings to individuals in 
the exigencies of trouble, is founded upon the broadest principles of 
social economy, and is a valuable auxiliary to wealth-production in all 
civilized communities—an institution that deserves the support of the 
best managerial and financial talent which the country affords. 





CASES REPORTED. 


A full report of the decisions in eight cases is given this month. 

In Mickey vs. The Burlington Ins. Co., the principal question at 
issue related to the effect of a warranty in the application that the 
insured would keep his stoves and pipes well secured. The insured 
took down the pipe with the intention of removing the stove for the 
summer, and left the stove standing, in which a fire was afterwards 
carelessly built, which resulted in the destruction of the house. The 
court held, Judge Miller dissenting, that the warranty did not apply, 
and that the company was liable for the loss. The court also held 
that, if the insured delayed bringing his suit until after the time lim- 
ited in the policy, in consequence of inducements held out by the 
company’s Officers, causing him to believe that the loss would be paid 
without suit, that would operate to remove the bar created by the 
condition of the policy. The case was decided in the Supreme Court 
of Iowa. 

Bodine et al vs. The Exchange Fire Ins. Co., of the city of New 
York, was decided in the Commission of Appeals of New York. The 
court held that the company could waive by parol, a written condition 
in the policy that no insurance should be considered binding until the 
actual payment of the policy and that this waiver could be made by 
the agents of the company. It was also held that the maxim of dei- 
egatus non potest delegare does not apply in the case of an insurance 
agent, and that an agent’s clerk can bind the company as effectually 
as the agent himself. The judgment of the lower court against the 
company was affirmed. 

In The Illinois Mut. Fire Ins. Co. vs. Stanton, the Supreme Court 
of Illinois held that insurance agents will be held to have such power 
as the company knowingly permits them to exercise, and that the fact 
that the company ratifies the acts of its agent, is evidence of author- 
ity in the agent. The court also held that a person insuring in the 
company and paying a definite sum of money in lieu of a premium 
note, did not become a member of the company, and that the law im- 
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posed upon him no higher or greater duties than if he had insured in 
a stock company, and also that a provision that the policy should be 
void in case of any change of title, was inserted for the benefit of the 
company, and that the company could waive the condition. There 
were several other points of interest involved in the case. 

The Supreme Court of Vermont, in Patch and Wife vs. The Phoenix 
Mut. Ins. Co., decide that an entry made upon the margin of a policy 
is a part of the policy the same as though inserted in the body of the 
instrument. The court also held that a paid-up policy, received on 
surrender of an endowment policy, was forfeited on failure to pay 
the interest on two notes, given as part premium on the first policy, 
the payment of which interest was made a condition of the second 
policy. 

In the cases of Fernandez et al. vs. The Great Western Ins. Co. 
and the same parties against The New York Mutual Ins. Co., the 
judgment of the lower court, against the companies, was reversed, 
Ch. Com. Lott and Com. Hunt each giving an opinion. Several in- 
teresting questions arose in regard to deviation and reasonable time 
for departure. The insurance was upon the vessel “‘ at and from New 
York to Havana.” The court held that a trip made to a neighboring 
port for the purpose of procuring coal, was a deviation, and that there 
was not, as claimed, a division or apportionment of the insurance, 
one portion for the time of her stay at New York, and the other for 
the time after her departure.’ Commissioner Hunt reviews the rule 
laid down by Parsons, in regard to temporary variations, and holds 
that the rule is only true as to time policies, and never as to voyage 
policies. 

Snow et al. vs. The Columbian Ins. Co., was a marine case, decided 
in the Commission of Appeals of New York. The policy contained a 
warranty that the vessel should not use certain ports, during certain 
seasons of the year. The vessel was lost while on her way to one of 
the forbidden ports, during the forbidden season of the year. The 
court held that sailing towards a port, is not in any sense of the term 
‘to use” it; and that a mere intention to violate a policy can never 
have the effect of an actual violation. The judgment of the General 
Term was reversed, and judgment ordered for plaintiffs. 

In the Pacific Ins. Co. vs. Guse, a case decided in the Supreme 
Court of Missouri, the question at issue related to the application of 
the statute law to an assessment upon a premium note. The court 
held that a copy of the resolution of the board of directors, by which 
an assessment was levied on all premium notes, was admissible in ev- 
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idence. It was also held that the maker of the note was not liable 
upon the mere assessment of the directors, but that there must have 
been actual losses or expenses before he was liable, and that the com- 
pany must show the necessity of the assessment. 


In the case of Reynolds vs. The Commerce Fire Ins. Co. of New 
York, decided in the same court, the questions related to the charac- 
ter of the property insured under the classification of the hazards in 
the policy, and the effect and extent of a notice to the company’s 
agent. The court lay it down as a rule that equivocal language in a 
policy, especially if calculated to mislead the insured, must be con- 
strued most strongly against those using the language and issuing the 
policy. Judgment in favor of the plaintiffs was affirmed. 


[From the Chronicle.] 
IN WHAT DOES THE SECURITY OF FIRE INSURANCE CONSIST? 


One thing is plain. It does not consist in financial guarantees. 
The meagre ratio which the capital employed in the business bears to 
the vast aggregate of wealth which, in the shape of goods, buildings, 
factories, warehouses and ships, is dependent upon it for indemnity in 
case of fire, is conclusive upon this point. The aggregate sum insur- 
ed by the joint stock insurance companies doing business in this State 
was, on January Ist, 1872, no less than $4,062,829,746. The total 
assets of the same companies, pledged for the protection of this enor- 
mous aggregate of values were, at the same date, $77,586,349.42. It 
is evident that the security of the insured does not depend upon the 
$77,576,340.42. The ratio which this bears to the whole amount at 
risk is so trifling and insignificant, that if even four per cent. of the 
latter should be destroyed within the next twelve months, bankruptcy 
would overtake every insurance company in the country, and beggary 
very many of the insured. 

It is upon the sufficiency of the premium that the security of the in- 
sured almost entirely depends. Past experience shows that never less 
than 60 per cent. of the premiums received has been required to pay 
current losses ; in exceptional years, the entire premiums do not suf- 
fice, while at more or less distant intervals a disaster, like that of 
Portland or Chicago, sweeps the board of all capital pledged and all 
the assets accumulated during many years of comparative plenty. 

If, tuerefore, risks are taken at less than an adequate premium, it 
is done at the peril not of the insurer, but of the insured. Cheap 





74 Miscellaneous Department. [Jan. 


insurance is a fraud, and a fraud of the most dangerous kind. The 
applicant may suppose that, if he can succeed in obtaining a reduc- 
tion from the regular rates, it is so much money in his pocket, the 
truth is, that it is so much, and many fold more, out of it. The reduc- 
tion is made, if made at all, at his peril. He has more at stake in 
the solvency and permanency of the company than any of its officers 
or directors possibly can have. With them, if the company fail, it is 
but the loss of a single venture ; with him,.it is the loss of all—home 
or warehouse, or business prospects, the dearly bought product of a 
lifetime’s labor. The insignificant difference upon which all this de- 
pends, is a matter of astonishment. Often it is only the difference 
between .95 and one per cent., so close and sharp is the pressure of 
competition. 

We say, therefore, to the applicant for fire insurance, money is not 
your security, nor good names, nor honesty of purpose. Your only 
security is prudence of management and adequate rates. Fire insur- 
ance is no more guess-work than merchandising or commerce, or the 
simplest operations of mathematics. It is founded upon the ascer- 
tained facts of experience, and it demands of you adequate remuner- 
ation for the security which it offers, not as a speculation but asa 
necessity ; not to enrich the management, but to protect you. If you 
buy cheap insurance, you will also buy dear experience. The com- 
pany cannot lose by taking your risk, unless you are the greater loser. 
Every dollar you think to gain by reducing its income, reduces your 
chances of indemnity in case of loss. Such are the compensations of 
fire underwriting. 

The act of taking out a policy of insurance differs from any other 
purchase only in the danger of mistaking the nature of the article pur- 
chased. What is bought is, so much of the ability of the company 
to pay the losses insured against as may be necessary to make good 
our individual loss. That ability depends solely upon the sufficiency 
of the company’s receipts from our own and other such purchases. If 
for the security of the insured it were necessary to match every dollar 
at risk with a dollar of assets, it would require the whole capital of 
the country to insure the property of the country. But as no one 
year will witness the destruction of all the perishable property of the 
country, but only of a certain percentage thereof, so no one year requires 
for the purposes of insurance but a certain percentage of the capital 
of the country. Unfortunately, in the business of fire insurance, we 
are not able to foretell exactly what that necessary percentage will 
be. But we are able to determine it approximately, and to distribute 
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it in varying proportions upon the various kinds of property insured, 
according 40 the greater or less hazard to which they are exposed. 
If, howeve, che underwriter fails to receive a percentage of premium 
sufficient'y high, it will be impossible to meet the losses accruing, and 
the mosiey which has been paid him will have been lost to the insured. 
The jaterests of all parties to the contract are identical. If the in- 
surer fixes the rate too high, the better class of risks will not be in- 
svred, and no rate is sufficient to meet the losses upon certain classes 
of physical and moral hazards. If, on the other hand, rates are fixed 
to low, all will insure, though but the few who are the first to suffer 
loss will realize any benefit from their insurance. 


THE BOSTON FIRE. 


On Saturday evening, November 9th, 1872, a fire broke out in the . 
city of Boston, which, in its extent and destructiveness, was only 
second to the great Chicago fire of October 9th, 1871. 

The alarm was first given about fifteen minutes past seven o’clock, 
when the flames were observed bursting forth from a building on 
the corner of Sumner and Kingston streets, occupied as a wholesale 
dry goods store, by Tibbits, Baldwin & Davis. The fire originated 
in the engine room, and was caused by raking the fire out of the 
furnace on closing up the store for the night. From the engine room 
the flames passed up the open space at the elevator, until they reached 
the Mansard roof, and from thence were communicated to the Mansard 
roofs of other buildings on the opposite side of Sumner street, when 
the conflagration became general, extending from building to building, 
by means of the Mansard roofs, with which they were surmounted. 

The horses of the fire department and of the city were sick with the 
prevailing disease, and many of the engines were drawn to the fire by 
men, so that it was nearly half an hour before any exertions were 
made to check the flames,.and by that time the fire was beyond con- 
trol, and raged unchecked till about one o’clock the next day, and 
until that portion of the city extending from Washington street, on 
the west, to the harbor, on the east, and from Milk street, on the 
north, to Bedford street, on the south, wasin ruins. This territory 
covers an extent of about sixty acres, and within it almost the entire 
wholesale boot, shoe and leather, wool, and dry good business of the 
city was carried on. Not a single wholesale boot and shoe store was 
left. In no great fire of modern times has so vast an amount of 
property been consumed on an equal extent of territory. Seven 
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hundred and forty-eight buildings were destroyed, including whole 
streets that had been recently rebuilt, mostly-of granite, and, with 
the exception of the wooden roofs, in the most substantial manner. 
Many of the stores and warehouses were crowded with goods to an 
unusual extent, on account of the difficulty of shipping, due to the 
sickness of the horses. Between 8,000,000 and 9,000,000 pounds of 
wool were consumed, and many thousand tons of coal were burned at 
the wharves. The lowest estimate of the loss by this fire, is about 
$100,000,000. The buildings destroyed were assessed in the city tax 
books, at $7,765,000, which was probably not more than two-thirds of 
their real value. The total amount of insurance upon the buildings 
and property destroyed, is estimated at $48,572,300, of which $29,- 
710,000 was in Massachusetts companies. 

The occasion and extent of this great fire, unaccompanied, as it 
was, by any considerable wind, must be accounted for by the large, 
combustible wooden roofs upon the lofty buildings ; the narrow and 
crooked streets, and the tardy arrival of the firemen and engines, due, 
to a great extent, to the sickness and disability of the horses, but 
partly to the imperfect character and organization of the fire depart- 
ment of that city. 


EDITORIAL ITEMS. which may be supposed to be of value to 
us will be thankfully received. Pcrsons 
sending information in regard to cases 

We shall be under obligation to the off- arising or decided in any court, will please 
cers and agents of insurance companies gtate carcfully the facts in the case, with 
and to members of the legal profession the date and the name of the court. 
and others, for any information in regard 
to insurance cases that may come before 
the courts. While we rely upon our reg- BOOKS RECEIVED. 
ular arrangements with clerks and report- * 
ers for the decisions rendered in the higher 
courts, the opinions of the judges,as well © EXCHANGES.—We are in receipt of the 
as the records and the briefs of counsel, are following exchanges: 
necessarily confined to the legal issues INSURANCE. 
raised on the trial, and it sometimes hap- Baltimore Underwriter. 
pens, as in several cases reported in this Insurance Times, 
journal during the past year, that through Insurance Monitor. 
the fault of the parties or their attorneys, |The Underwriter—Philadelphia. 
the real merits of the case do notappear. The Spectator. 

Weare, morever, necessarily compelled Western Insurance Review. 
torely upon our friendsandourexchanges The Chronicle. 
for facts relating to cases ofinterestinthe |The Herald. 
lower courts. Insurance Index. 
Any information of whatevercharacter, Coast Review. 
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The Avalanche. 

The Northwestern Review. 
The New York Underwriter. 
Post Magazine—London. 

The Insurance Agent—London. 


LEGAL. 


Albany Law Journal. 

The American Law Times, 
Pacific Law Reporter. 
Chicago Legal News. 

Bench and Bar. 

American Law Register 
Western Jurist. 

Legal Gazette. 

The Lancaster Bar. 

The Legal Opinion. 

The Law News—St. Louis. 
Pittsburgh Legal Journal. 
The Luzerne Legal Register. 
National Bankruptcy Register. 
The United States Jurist. 
Southern Law Review 

The Law Journal—London. 


Journal of Speculative Philosophy. 
New York Mercantile Journal. 

The Industrial Monthly. 

The Trade Journal. 

St. Louis Weekly Railway Register. 
New York Independent. 


THE Law NEws is the name of a new 
legal paper published weekly at St. Louis, 
by Benjamin Hunter, Esq. The News 
proposes to give all the decisions of the 
Supreme Court of Missouri, in advance of 
the Reports, and as soon as rendered, 
with such other matters as are of interest 
and importance to the profession. The 
appearance of the first numbers is in every 
way creditable. Such a journal is needed 
in Missouri, and we trust it will have 
abundant prosperity The subscription 
price is only $3.00 per annum. 


INSURANCE REPORT.—“ First Annual 
Report of the Insurance Commissioner of 
Maryland to the Comptroller of the Treas- 
ury Department, December ist, 1872.” 
Charles A. Wailes, Commissioner. 


Valuation of Policies. 
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INSURANCE REPORT.—* Third Annual 
Report of the Superintendent Insurance 
Department, State of Missouri, 1872; Part 
II; Life Insurance Companies.” Charles 
E. King, Deputy Superintendent. 


MISCELLANEOUS. 


THE CORRECT DATA FOR THE VALU- 
ATION OF LIFE INSURANCE 
POLICIES. 

We take the following extract from the 
report of Mr Nathan Willey, Actuary of 
the Insurance Department of Ohio, to 
Hon. Wm. F. Church, Superintendent of 
the Department: 

The laws of Ohio provide that the Su- 
perintendent of Insurance “ shall make or 
cause to be made net valuations of all out- 
standing policies” of the companies oper- 
ating in this State, according to a certain 
table of mortality and rate of interest. 
The obvious intent of this law is to pro- 
tect the policy-holders and keep the com- 
panies solvent. It is a well-established 
maxim, that all laws should be so inter- 
preted that the original intention of the 
law-makers may be carried out and not 
frustrated, and therefore the liabilities of 
a life insurance company should be deter- 
mined in such a manner that the policy- 
holders may be protected by a suflicient 
reserve. 

I admit that it is well settled in law that 
the obligations of the company to the pol- 
icy-holder are to be determined strictly 
by the letter of the policy, but I deny that 
this Department is obliged to rely wholly 
upon the wording of that part of the con- 
tract called the “ policy,” in order to find 
the data for a correct valuation. This In- 
surance Department must make a true 
valuation according to the actual facts 
in the case, and if it does not find these 
facts correctly stated in the policy, it must 
take them where it can find them. The 
contract for insurance consists of two 
parts—the application and the policy; the 
latter may be changed and altered an in- 
definite number of times, while the former 
remains the same; but in all changes and 
mutations, the application is always re- 
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ferred to as the basis upon which the pol- 
icy is issued. 

The relations between the policy-holder 
and the company are not the same as be- 
tween the company and this Department. 
In the former case there is a mutual bar- 
gain, and both parties agree upon such 
terms as they choose. But in the latter 
there is nooption. Neither the policy- 
holder nor the company can say how a 
policy shall be valued, or what data shall 
be taken. The law is mandatory, and 
this Department must take the whole con- 
tract of insurance as it is, and give the re- 
sult. I also claim that this Department 
has the power to decide upon the correct- 
ness of any data for valuation, when there 
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pany nor the policy-holder has any power 
to cancel that liability, as long as the mu- 
tual relations between them remain the 
same. Ifa company, by simply changing 
the dates and ages in a policy, while the 
contract for insurance is substantially the 
same, can get out of one-half or three- 
fourths of its liabilities, what reliance can 
be placed on a State valuation. 

A policy may be changed in some par- 
ticulars which affect the policy-holder; 
restrictions of travel may be removed; it 
may be made payable to a different party, 
but as long as the premium remains the 
same, and it is based on the same applica- 
tion, none of these alterations affect the 
reserve which this State requires the com- 


is any discrepancy between the terms of pany to maintain, even though a new date 


the policy and of the application. If there 
isa collusion between the company and 
the policy-holder in the data of a policy, 
to escape the just requirements of the 
law, or if there is deceit on the one side 
and ignorance on the other, so that a legal 
responsibility is sought to be avoided, has 
this Department no power to carry out 
the true intent of the law? Suppose by a 
collusion between the policy-holders and 
the company, the ages of all the insured 
had been written as being twenty years, 
or that the policies had all been dated in 
1872, instead of from one to six years ear- 
lier, when the same contracts, as far as re- 
lates to valuation, were originally made ; 
would this department have been obliged 
to accept this data as final? Could it not 
go to the original applications, or else- 
where to find the true data? I do not 
think it is the intent and meaning of the 
law that the companies should have the 
power to compel the publication of a false 
or incorrect statement of their condition. 

The law requires that the company 
shall hold a certain reserve on every con- 
tract for insurance, as long as it is in force, 
and the mere change of date and age in a 
policy on the life of a person, as the years 
pass by, does not altar the essence of the 
contract between the policy-holder and 
the company, and still less does it relieve 
the company from any liability which it 
has once incurred. When the Insurance 
Department has once declared what is the 
legal liability on a policy, neither the com- 


and number may be given to it and an- 
other age expressed in it, and it is not 
for the company or the policy-holder to 
say whether such an alteration does or 
does not affect the reserve. 

To obtain the correct data for valuation, 
this Department must refer to the ongin- 
al application, on which the contract for 
insurance is based The company does 
this in every instance where there is any 
question whether the applicant made true 
or false representations to obtain his in- 
surance The courts do this in all cases 
of contested claims, and this Department, 
being created by the laws of this State, 
has or should have the same privilege. 
Nay, it cannot do otherwise, for in no pole 
icy is there any averment as to the age of 
the policy-holder, only a memorandum in 
the margin, nor does the date of the poli- 
cy contain any averment that the liability 
commenced at that time, and therefore 
for all the purposes of a correct valuation 
the instrument called the policy is practi- 
cally worthless. To find the true data, the 
terms of the whole contract, the applica- 
tion and the policy, must be considered, 
and if there is any discrepancy between 
them, it 1s for this Department to decide 
which is correct. 


THE NINTH CENSUS. 


We take the following from an article 
in the Insurance Monitor. Speaking of 
the facts shown by the census report, it 
says :— 
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Fifty-three out of every hundred deaths 
reported were male, which is chiefly due 
to the preponderance of this sex from im- 
migration and other causes. Such a pre- 
ponderance is exhibited in all those States, 
which are increasing in population from 
this source, and especially in the mining 
districts, which are chiefly occupied by 
the male sex; while in several of the New 
England and Southern States, which are 
being depleted from the same cause, the 
reverse is the case. 

The most interesting feature of the re- 
port is the distribution of the deaths 
among the ages, of which the following is 
a summary : 


Ages. Deaths. Deaths 


50-54 
55-59 
60-64 
65-69 
70-74 | 
75-79 | 


0-4 
5-9 
10-14 
15-19 
20-24 
25-29 
30-34 
35-39 
40-14 
45-49 


16.123 
13,246 
15,883 
14,459 
14,619 
11,602 
9,592 
4,537 
1,983 
1,127 


20,213 


90-94 
95 and over 


16,135 

The causes cf death, too, are a feature 
in the census returns, hardly second in 
importance to the distribution by ages. 
Consumption, that scourge of our climate, 
presents, of course, the most fearful ar- 
ray, being about one in seven of all the 
deaths, or excluding the mortality of 
childhood and youth, about one in three 
of all those who reach the age when its 
ravages begin. Its twin-brother, pneu- 
monia, comes next, in order carrying off 
about 8 in every hundred; so that these 
two kindred diseases account for nearly 
half of the deaths occurring during the 
mature years. 

After these, in order, follow enteric and 
scarlet fevers, cholera infantum, diarrhea 
and inflammation of the brain, the preva- 
lence of the latter testifying to the wear 
and tear of American business life. The 
following table will show the percentages 
of some of the principal disorders :— 

Pr ct. 
14.2 

8.2 

4.5 

4.1 


Consumption, . 
Pneumonia, 

Enteric Fever, . 
Scarlet Fever, . 
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Cholera Infantum, e 

Diarrhea, . e e . 
Inflammation of the Brain, 
Convulsions, . ‘ . ‘ 
Debility, . . ° * « ° ° 


41 
2.9 
2.8 
2.6 
2.3 


But what will surprise most of our 
readers is, that the cause of death, more 
prolific than any, except the two first, 
is accidents, of which no less than 22,- 
740 are reported, being a percentage of 
4.62 of the whole. 1,582 of these were the 
result of railroad accidents, 1,405 were 
suicides, and 2,057 were homicides. Ex- 
plosions killed 290, drowning, 4,075, and 
burns and scalds, 3,391. ‘From all of these 
causes, except the latter, the males were 
the principal sufferers, on account of their 
greater exposure. 


INSURANCE LAWS OF OHIO. 


ACCORDING to the Insurance Index, 
the bill entitled “ An-Act to Regulate In- 
surance Companies doing an Insurance 
Business in the State of Ohio,” which was 
published as having passed the two houses 
of the General Assembly of that State, on 
the 27th of last April, and as having be- 
come a law, is no law atall, for the reason 
that it passed the Senate and the house in 
different forms. In its passage through 
the house, the original bill was so amend- 
ed that “ July, A. D. 1869,” read “ Janu- 
ary, A. D. 1872.” By some mistake, this 
amendment was not inserted in the bill 
as it passed the Senate. The question is, 
whether this mistake nullifies the whole 
Act. 


THE MUTUAL LIFE OF NEW YORK~ 
REDUCTION OF RATES. 


Great surprise and excitement has been 
caused in the life insurance world, by the 
recent action of the officers and directors 
of the Mutual Life Insurance Company of 
New York. The President of this com- 
pany, early last month, addressed a circu- 
lar to the public, which, with an accom- 
panying letter from the actuary of the 
company, to the directors, has been ex- 
tensively published in the daily papers 
throughout the country. In this circular 
it is announced that the Mutual Life will 
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hereafter, as soon as necessary prepara- 
tions are made, issue policies upon the 
basis of 2 ten per cent. loading, or addi- 
tion for ordinary expenses, instead of for- 
ty, the amount heretofore charged. This 
amounts to a reduction of about twenty- 
two per cent. onthe premiums for life poli- 
cies and ten or eleven per cent. on the pre 
miums for endowment policies. This an- 
nouncement has called forth the earnest 
protest of other life insurance companies 
and of a large number of the policy-hold- 
ers of the Mutual Life. The proposed 
reduction of rates,is universally condemn- 
ed by the insurance journals as an unwise 
and dangerous experiment. At a meet 
ing of the directors of the company on 
the 14th ult., it was decided that the pro- 
posed change should not take effect until 
further action of that body. The present 
indications are, that the officers and direc- 
tors will be forced to abandon their pro- 
ject. 


THE NATIONAL INSURANCE CONVEN- 
TION. 

The National Insurance Convention 
held its third annual meeting in New 
York, in October. The attendance was 
quite small, and the meeting almost a fail- 
ure. The priaciple thing accomplished 
was an improvement in the form of blanks 
for the statements and returns of insur- 
ance companies, After a session of three 
days, the Convention adjourned to meet 
at Boston, on the third Wednesday of Sep- 
tember, 1873. The officers for the ensu- 
ing year are: President, Hon. Llewellyn 
Breese, Secretary of State of Wisconsin; 
Vice President, Hon. J. W. Foard, Insur- 
ance Commissioner of California; Secre- 
tary, Hon. Oliver Pillsbury, Insurance 
Commissioner of New Hampshire. 


ITEMS. 


A MEMORIAL has been presented to the 
Attorney General of England, signed by 
21,000 gentlemen, bankers, merchants and 
tradesmen. against the proposed abolition 
of imprisonment for debt. Lt was stated 
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that last year only 6,000 persons were ac- 
tually imprisoned by county judges, and 
many of them, as soon as they reached 
the jail, paid their debts. 


—— 


Hon. James Thompson, for a long time 
Chief Justice of the Supreme Court of 
Pennsylvania, has retired from the bench 
by the expiration of his term. He is suc- 
ceeded by Hon. Ulysses Mercer, of Tona- 
wanda, 


THE New Jersey Mutual Life Ins. Co. 
has re-insured in the Hope Mutual Life 
Ins. Co., of New York, and retires from 
business. 


Srr Roundell Palmer has been appoint- 
ed Lord Chancellor of Great Britain. 


Hon. Orlow W. Chapman has been ap- 
pointed Superintendent of Insurance for 
New York, by Gov. Hoffman, and the ap- 
pointment has been unanimously confirm- 
ed by the Scnate. Mr. Chapman is from 
Binghamton, a lawyer by profession, a 
native of Connecticut, and a graduate of 
Union college. He was a member of the 
State Senate in 1870-71. He has had no 
special experience in insurance. 


Tue Anchor Life Insurance Company 
has transferred its risks to the St. Louis 
Mutual. 


Tue President has appointed Hon. 
Ward Hunt, of Utica, New York, to fill 
the vacancy caused by the resignation of 
Mr. Justice Nelson, of the United States 
Supreme Court. At the time of his ap- 
pointment, Mr. Hunt was one of the Com- 
missioners of the New York Commission 
of Appeals. 


Hon. Thomas Settle has been appointed 
Associate Justice of the Supreme Court 
of North Carolina, to fill the vacancy oc- 
sioned by the resignation of Hon. H. P. 
Dick. 
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—Mr. Willey, actuary of the Ohio In- 
surance Department, is in Chicago, inves- 
tigating the condition of the Protection 
Life Insurance Company. This is the 
company whose president, not long since, 
found the questions of Mr. Harvey, actu- 
ary of the Missouri Department, a little 
too searching, and not only refused to an- 
swer further, but managed to capture and 
retain Mr. Harvey’s papers, containing 
the statements he had already made, 


—The committee appointed by the Leg- 
islature of Connecticut to make an inves- 
tigation of the alleged discrepancies be- 
tween the amounts of assets returned for 
taxation, and the amounts reported to the 
State Insurance Departments, by the 
Hartford Life Companies, reported: — 
“That the four companies whose proceed- 
ings were under review, in the years 1867, 
1868, 1869 and 1870, omitted from their 
statements to the comptroller, items which 
ought to have been in:luded therein, 
amounting in the aggregate to the sum of 

,226,665.99. Three of the companies in 
their statements, reported their invest- 
ments at the cost, when they should have 
reported them at the amount standing 
upon their books on the first day of Octo- 
ber, each year. It is impossible for the 
committee to state the amount of the dif- 
ference between the two valuations, but 
during the four years ending the Ist of 
October 1870, it cannot, in the opinion of 
the committee, have been less than $1,- 
600,000.” 

—We are glad to see that our friends, 
SouLE, THOMAS & WENTWORTH, suc- 
cessors to the widely and well known 
firm of Soule, Thomas & Winsor, of St. 
Louis, have moved into the large and ele- 
gant store, No. 219 North Fifth street. 
They have now ample room to display 
their large stock of Law Books, and to 
accommodate their customers, who come 
from all parts of the West. In three 
years the firm has developed a business 
which already extends over twenty dif- 
ferent States, and is still growing. 

—ha 
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—The stock plan in life insurance seems 

to be gaining new adherants from month 
to month. This is an evidence of the 
growing demand on the ‘part of the peo- 
ple for “a maximum insurance for a min- 
imum premium.” The Mounp City 
LIFE has recently increased its capital to 
$500,000 for the purpose of doing a stock 
business in the future, and is, we under- 
stand, meeting with that success which 
the worth of the company deserves. A 
good strong stock company is what St. 
Louis needs, and we are glad to see the 
step taken by the Mound City. 


—John W. Godfrey, Esq., has been ap- 
pointed General Manager and Superin- 
tendent of the Brooklyn Life Insurance 
Company, for their department west of 
the Mississippi, and in the States of Illinois 
and Wisconsin. The Brooklyn has been 
doing business in Missouri for nearly eight 
years, during which time the fairness and 
equity of their dealings, the economy of 
their management, and their promptness 
in settling losses, have gained the confi 
dence of the community. The company 
is in excellent financial condition, and its 
assets, as shown by the State department, 


are in actual possession, and of full cash 
value. 


—The estimated value of vessels be- 
longing to or trading at ports in the Uni- 
ted States, reported totally lost or missing 
during the six months ending July 3ist, 
is $4,990,000. The greatest loss was ex- 
perienced in February, when $1,280,000 
worth of this kind of property was swept 
away. The value of shipping lost during 
the corresponding months of 1871 was 
$5,013,000.— Spectator. 

—Our insurance companies are begin- 
ning to discover that, in sections of coun- 
try at a distance from the home office, at 
least, a company is judged as much by the 
man it has to represent it, as by any influ- 
ence or reputation the company or its offi- 
cers may possess. The changes that have 
for some time been going on in the busi- 
ness of insurance, and the increasing pow- 
ers and responsibilities that recent adjudi- 
cations of our courts have placed upon 
the insurance agent, also renders it of the 
first importance that companies select 
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only firs. class men to represent them. 
We congratulate the Brooklyn Life upon 
its good fortune in securing the services 
of John W. Godfrey, Esq. We are glad 
to learn that Mr. Godfrey has recovered 
his health, and that he is to be connected 
with so good a company as the Brooklyn, 
and in so important a field as that to which 
he has been appointed. 


—The bill to establish an Insurance De- 
partment in Georgia was rejected by the 
Legislature of that State just before its 
recent adjournment. 

—William Hanley, Esq., Secretary of 
the Life Association, died at St. Louis on 
the 17th of November. Mr. Hanley was 
a brother-in-law of J. Thompson Cordner, 
better known as John P. Thompson, the 
originator of the Association, and its first 
secretary, and had been connected with the 
company from an early period in its his- 
tory. Mr. Hanley had the respect and 
esteem of all who knew him. 


—Horace Greeley’s life is said to have 
been insured for $100,000 for the benefit 
of the Tribune Association. 


—The executor of the Colvocoresses es- 
tate has brought suit against the Phenix, 
New York, Mutual, Metropolitan and 
Connecticut Mutual Life Insurance com- 
panies, upon the policies in those compa- 
nies. 

—"he Western Insurance Review en- 
ters upon its sixth volume in a new dress, 
and greatly improved appearance. The 
Legal Department of the Review is es- 
pecially valuable. 

—The Mutual Life of Chicago is erect- 
ing a fine building 1m that city, on Fifth 
avenue, between Washington and Ran- 
dolph streets, The office of the company 
will be located in the building as soon as 
it is completed. 

—Hon. Geo. W. Mowe, for several 
years and until recently, Insurance Com- 
missioner of Californic died at Sacra- 
mento, October 80) «. 

—One Passmore recently obtained a 
verdict for $4,000 mn the District Court at 
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Philadelphia, against the Union Telegraph 
Company, for a negligent error in the 
transmission of a telegram, whereby the 
plaintiff lost an opportunity to sell a tract 
of land in West Virginia. 

—The United States Supreme Court 
completed its adjourned term Nov. 27th. 
The regular Annual Term began Dec. 2d. 
At the adjourned term about one hundred 
cases were heard and decided. The busi- 
ness of the court is now about two years 
in arrears. 


a. 

—Walter S. Griffith, Esq., President of 
the Home Life Insurance Company, died 
in Brooklyn, Nov. 25th. Mr. Griffith was 
one of the founders of the company, and 
had been its President since its foundation. 

—Sir John Duke Colcridge, Attorney- 
General of Great Britain, in the course of 
an address before the liberal association 
of the city of Exter, speaking of the re- 
sult of the Geneva arbitration, said that 
England had got well out of a bad busi- 
ness. 


—The last Legislature of Pennsylvania 
passed 1,145 laws, of which number only 
48 were public. 


—Ex-judge Curtis, the senior counsel 
for Mrs. Fair, is said to have received the 
sum of $8,000 for his services. 

—George C. Ripley, Esq., for many 
years secretary of the Home Life Insur- 
ance Company, has been elected president 
of the company, to fill the vacancy caused 
by the death of Walter S. Griffith, Esq. 
William J. Coffin, the former actuary of 
the company, has been elected secretary. 

The effect of the Ohio law, requiring all 
life companies doing business in that 
State, to have not less than $200,000 cap- 
ital, will be to drive away about thirty 
companies now doing business there. 

—Among other testimonials presented 
to General Meade by his friends, in 1866, 
was a paid up life insurance polie, for 
$10,000. 

—A California editor has bought a mule, 
and a brother editor chronicles it as a ree 
markable instance of self-possession, 





